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Subject: This briefing note provides an Indigenous Perspective on the Right to Security
and Indigenous Peoples-Canadian State Security Relations. | have often believed that the
reason why there is so much conflict in this world, is because over 300 million
Indigenous voices do not factor into security decisions. While we have made in roads
into addressing the human rights of Indigenous Peoples at the international level, much
more work has to be done to have our visions of peace reflected in the power institutions
of the United Nations, other international bodies, and states overall. Recently, there has
been a call for refashioning UN institutions such as the UN Security Council, for the

purposes of achieving collective security in the 215t century.? | believe the time is ripe to
now see Indigenous Peoples as actors in these institutions. This briefing note is a first
step towards this vision.

Background:
Like all peoples, Indigenous peoples have experiences with peace and conflict. Sacred

teachings passed on from generation to generation speak of being secure in one’s person
and territory. Respect for life provided a base for harmony in this world. We have
learned that efforts to maintain balance or security are strengthened through ceremonies
and observance of strict laws of peace. Peaceful relations allowed us to survive, meet the
needs of our peoples, share in the abundance of resources from our lands, skies and
waters, and engage in foreign relations with our neighbours. Leaders safeguarded the
security of the people and territory through laws, customs and traditions such as: respect
for the interconnectedness of life, generosity of spirit, reciprocity and human/ecological
integrity.

Laws of peace were violated when social conduct led to an imbalance in societal
relations. Conflict was sure to arise if one were to interfere in another peoples’ business.
To restore balance amongst the people, sanctions were put in place to remedy acts of
destruction to life or the environment. Peace laws were designed to deal with acts of
trespass. Ignoring the sacred teachings of our ancestors meant imbalance, sickness,
loneliness, grief or death would occur. Ignoring sacred teachings of living in balance as a
people lead to depressed societies.

Restitution and compassion were key in achieving peace. To resolve conflict over lands,
Indigenous peoples created governing structures to institutionalize peace. For example,



my peoples’ Bah’lats was created to bring peace between our clans.® Indigenous peoples’
“security” was not solely measured by power, population, or territorial base. Rather,
security was measured by a willingness to sustain peace, protect territories, and ensure
healthy development of peoples living in balance with nature. Indigenous peoples’ right
to security is shaped by these inherent worldviews.

When non-Indigenous peoples came to our shores, we extended our peace and security
relations to them. Europeans needed our help to survive. We had mutual interests in
trade and technology. Importantly, contact lead to opportunities for co-existence, peace
and friendship on equal terms.* Treaties and compacts between Indigenous peoples and
the newcomers (oral and written) set out action plans for periods of peace and conflict.
Indigenous peoples’ sovereignty and laws were exercised in diverse way such as
alliances, neutrality and diplomacy, or fierce resistance.” These treaties were renewed
with ceremonies.

These treaties were not honoured though in the period of European colonialism and
imperialism. During this period (which continues today) treaties were breached as
conduct such as war, settlement, proliferation of diseases, exploitation of resources and
colonization lead to imbalanced relations. Sacred teachings were disrespected and
replaced by conduct antithetical to Indigenous worldviews. As the balance of power
shifted towards Europeans, security relations changed dramatically in favour of western
domination.

What was the direct effect of imbalanced security relations between the settlers and
Indigenous peoples? The dispossession of Indigenous peoples from their territories and
the destruction of co-existence based on a nation to nation model. Use of force, colonial
laws and policies facilitated this outcome. The application of the constitutional
imperative, “peace, order, and good government (POGG)” which finds its early roots in
the Royal Proclamation of 1763, prevented Indigenous peoples from exercising their right
to security. This power was vested solely with Britain. In today’s world, Canada
continues to monopolize this POGG power.

These same imbalanced security relations impact of us today. Indigenous peoples live
under inhumane conditions and are anything but secure. We face violence, racial
discrimination, suppression of nationhood and the dispossession of lands. In 1995,
Anishnabe Dudley George was shot dead for trying to demilitarize the lands of his
people.® Indigenous peoples are routinely criminalized for asserting our rights on our
lands.” Courts have ignored protests against low level flight testing that has harmed the
health, animal habitat and safety of Innu people.? Anti-terrorism legislation has been
used against an indigenous youth group.” Disproportionate numbers of indigenous
peoples find themselves in jail. Indigenous men, women and children have no protection
against the sex trade and are subjected to racial profiling by legal enforcement authorities
(criminal or regulatory).’ The multitude of personal insecurities pale in comparison to
the environmental impacts that Canada’s trade and military development has had on
indigenous lands.** In a world striving for human integrity and ecological balance, the
insecurity of Indigenous peoples is unacceptable.



Through the colonizing process, both Indigenous and non-Indigenous peoples face
dehumanization. We are both insecure. And conflict dominates our relations. To reach
peace, any security relations must address these root causes inherent in peoples — state
conflicts. The line between terrorism and imperialism — colonization — globalization*? is a
thin one. But the powers that sustain such state conduct is a crime against the humanity of
Indigenous peoples. Canada and the US will never be at peace unless we deal with the
centuries of terrorism that has been directed at Indigenous peoples by states.

Choices are available to transform our security relations. Canadians could compel their
governments to embrace Indigenous peoples’ right to security as part of the right to self-
determination. A choice for Indigenous peoples is to work collectively in the restoration
and upholding of our laws of peace to share them with the world. Through making such
choices, Indigenous and non-Indigenous peoples can work towards peace. We can
measure security by our joint efforts to bring balance and harmony to all our relations.

In periods of peace or conflict, Indigenous peoples must be part of decision-making that
impacts their lives and territories. Fortunately, the teachings of our ancestors have been
transmitted to us through oral traditions. Those teachings are the foundation of our vision
of security today and we are taking that vision to international and domestic forums.

Key Issues:
1. Understanding Indigenous Peoples’ Right to Security and its connection to

human rights at international levels
John Henriksen provides a comprehensive perspective on human security and states:

The human security of Indigenous Peoples encompasses elements such as physical,
spiritual, health, religious, cultural, economic, environmental, social and political aspects.
A desirable situation with respect to human security exists when the people concerned
and its individual members have adequate legal and political guarantees for the
implementation of their fundamental rights and freedoms, including the right to self-
determination. Moreover, one has to take into account the relative aspects of human
security, in particular the subjective feeling of security. The right to self-determination
includes all of these interdependent aspects, which can only be fully realized through the
complete recognition and implementation of all of them.

The security - human rights connection, supported by James Anaya, holds that: “state
sovereignty and human right precepts such as self-determination must work in tandem to
promote peace and stability.”** Non-Indigenous peoples have also recognized this vital
connection as demonstrated by Erica-Irene Daes’ comment on the spirit and letter of the
right to self-determination:

“Indigenous Peoples must feel secure in their right to make choices for
themselves — to live well and humanely in their own ways...Peoples who must
fight continually for their subsistence and existence are never truly free to develop



their distinctive cultures...The only real security for self-determination lies in

improving social relationships between Indigenous Peoples and non-Indigenous
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peoples.

A recent expression of the right to security for Indigenous peoples is set out in a
comprehensive annex'® that was sent to British Prime Minister Tony Blair this summer.
The Grand Council of the Crees and other Indigenous representatives sent a message to
the UK Prime Minister that human security is not just the absence of conflict. Rather,
states must understand that there are indivisible links between conceptions of security,
development, and human rights.*” They observe that genuine democracies that promote
and protect human rights secure social justice and good health for their peoples.*®
Further, by connecting human security with good health, cultural survival, human dignity
and well being, peoples can have confidence about the future.™

These Indigenous peoples advocate for states to take a rights-based approach to human
security.?’ They assert that human right norms provide the content to global security.* To
Indigenous peoples, the politics of security is not just about weapons of mass destruction
and intelligence. It is also about scrutinizing human rights policies as part of a strategy to
strengthen human security and to prevent terrorism.??

The annex recognizes the Organization for Security and Cooperation in Europe’s efforts
to create regional security frameworks that include the protection of human rights on the
same basis as political, military and economic priorities.?® By taking this approach, no
state cgp claim that they have political and economic security without addressing human
rights.

Finally, they propose that human security includes the recognition of Indigenous peoples’
collective rights, as pre-existing and inherent, and not dependent on state recognition.
The denial of Indigenous peoples’ rights to land, territories, and natural resources
perpetuates poverty and injustice. It forms the root causes of insecurity. The US and
British security policies don’t deal with human rights, and neither do Canada’s national
security policies.?® As Canada and the US re-adjust their relations (to secure economic
power through security and trade arrangements), Indigenous peoples demand an action
plan to address the roots of conflict embedded in these colonial relations so that we can
all have confidence about the future, live well, respect human rights and plan our
peaceful relations together.

Some of this work has already begun at the United Nations level. On August 9, 2004, the
UN Sub-Commission on the Promotion and Protection of Human Rights signalled
concern for the security of Indigenous peoples and adopted without a vote, a resolution
for the Protection of Indigenous peoples in the time of conflict. This resolution reaffirmed
the right of Indigenous peoples to live in safety and security. It called upon the UN
Commissioner for Human Rights to ensure that mechanisms are in place to respond to
emergencies and protect Indigenous peoples from genocide.?’



a. The adoption of the 1994 UN Subcommission text of the Draft Declaration on the
Rights of Indigenous peoples®

In 1994, the UN Subcommission on Prevention of Discrimination and Protection of
Minorities, adopted without changes, the UN Working Group on Indigenous Populations
Draft Declaration on the Rights of Indigenous peoples. (“UN Draft Declaration”)? this
UN Draft Declaration represents the minimum standards for the protection of Indigenous
Peoples’ human rights. Over the past 10 years, an intersessional working group
comprised of states and Indigenous peoples have tried to elaborate on the UN Draft
Declaration. This working group hopes to adopt it by the end of 2004. But Indigenous
peoples have called for more time to reach consensus on language because states are
attempting to gut the human rights standards set out in 1994 UN Draft Declaration.

Indigenous peoples have put pressure on commonwealth states such as Canada, Britain,
Australia, New Zealand and the United States to adopt the heart of the UN Draft
Declaration, which states that Indigenous peoples have the unqualified ““...right to self-
determination. By virtue of that right they freely choose their political status and freely
pursue their economic, social and cultural development.””*

The following summaries of paragraphs from the UN Draft Declaration capture
Indigenous peoples’ formulations of rights and standards regarding security:

e ...The demilitarization of Indigenous lands and territories®;

...Collective right to live in freedom, peace and security as peoples with guarantees

against Genocide or any other act of violence such as the removal of Indigenous

children from their families and communities; they have individual rights to life,
physical and mental integrity, liberty, and security of the person®?;

e ...Collective and individual right to not be subjected to ethnocide and cultural
genocide, depriving of integrity as distinct peoples, dispossession of their lands,
territories, resources; any form of population transfer or assimilation or integration by
other cultures or ways of life imposed upon them by legislative, administrative or
other measures™;

e ...The right not being forcibly removed from their lands and territories and
requirements for proposed relocation which include first obtaining the free and
informed consent of Indigenous Peoples; agreements on just and fair compensation
and options to return*;

e ...The right to special protection and security in periods of armed conflict where

states shall observe international standards like those set out in the 4th Geneva
Convention of 1949, and states shall not recruit Indigenous individuals against their
will into the armed forces and for use against other Indigenous peoples, recruit
Indigenous children into the armed forces, force Indigenous peoples to abandon their
lands, territories or means of subsistence, or relocate them in special centres for
military purposes, and force Indigenous individuals to work for military purposes
under any circumstances®;

e The right to conservation, restoration and protection of the total environment and the
productive capacities of their lands, territories and resources — military activities shall



not take place in the lands, territories of Indigenous peoples, unless otherwise freely
agreed upon by the peoples concerned*®; and

e Indigenous Peoples divided by international borders have the right to maintain and
develop contacts, relations and cooperation, including activities for spiritual, cultural,
political, economic and social purposes, with other peoples across borders.*’

These security rights can lead to the prevention and resolution of conflicts.*® However,

current state positions regarding these security rights raise key issues about the negative

impact that state-only security measures could have on the human rights of Indigenous
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peoples.

At the September 2004 meeting, the US requested any language relating to the
demilitarization of Indigenous lands and territories be deleted.*® A number of states
argued that an Indigenous right to security was an individual human right, rather than a
collective right to security for a people. Rather than “obtain” the free and informed
consent of Indigenous Peoples, states proposed to “seek” that consent before taking any
security measures that could impact them.*! In reality, states prefer to keep a monopoly
on security decision-making and see consultations as a reasonable method for
legitimizing security decisions.

Most states preferred to have the terms relating to ethnocide and cultural genocide
removed from the UN Draft Declaration.* Where there is any reference to Indigenous
peoples’ land and territories, states prefer the language of “traditional residence and
economic activities”.** States also want to remove “special” protection of Indigenous
peoples in periods of armed conflict. This position, if accepted, dilutes the standards
relating to the non-recruitment of Indigenous individuals and children except to those
prescribed unilaterally by state law.* Finally, where the UN Draft Declaration speaks of
a right to fair and just compensation for any state violations of indigenous rights, states
prefer to not compensate directly, but provide opportunities for Indigenous peoples to
seek effective measures to redress claimed violations.*®

The most troubling state positions that could severely impact Indigenous peoples’ rights
to security include limits placed on the decision-making of Indigenous peoples. States are
proposing that Indigenous rights must not be incompatible with national legislation.*®
State positions also hold that the status of any treaties would have domestic legal status.*’
This could prevent the international, collective exercise of “self-determination” by
Indigenous peoples or prevent Indigenous peoples from accessing international law
protections. Rather than ensuring Indigenous peoples develop priorities and strategies for
stopping or mitigating adverse impacts to Indigenous lands, states want sole jurisdiction
to limit Indigenous rights.*® Further, some states would rather see Indigenous peoples
securing their subsistence - rather than maintaining and strengthening Indigenous
peoples’ political, economic, social, cultural, and legal systems.*

Finally, states are refusing to accept standards that restore, protect, conserve the
productive capacity of lands, territories and natural resources traditionally owned or
occupied by Indigenous Peoples. In a security context, without this right, Indigenous



Peoples would have difficulty in protecting their lands from confiscation, appropriation,
and expropriation for military use, disposal of hazardous waste and testing of weapons by
states on Indigenous soil.*

The UN Draft Declaration was designed to set out the minimum standards for protection
of Indigenous peoples’ human rights. It also captured Indigenous peoples’ free expression
of their collective and personal rights. The UN Draft Declaration provides the foundation
for Indigenous peoples’ self-sufficiency. The state positions outlined above, discriminate
against Indigenous peoples and contribute to world instability because they deny the
indigenous peoples’ right to self-determination. This is also a denial of Indigenous
peoples’ right to security. States must move beyond positions that do not recognize
Indigenous peoples as dynamic members of the human family who can contribute to
peace and security efforts.

There are battles to be fought internationally, but the deeper challenges to reach peace
between Indigenous peoples and states like Canada and the US are at the domestic level.

b. The impact of Canadian national security and defence policies, laws and
unilateral jurisdiction on the Indigenous right to security and self-determination
We aspire to have our collective rights to self-determination and security respected by
states. Canada has interpreted the right of self-determination as “a right, which can
continue to be enjoyed in a functioning democracy in which citizens participate in the
political system and have the opportunity to have input in the political processes that
affect them.>* Canada sees our internal autonomy expressed through institutions of self-
governance. Canada does not recognize our autonomy to include co-equal jurisdiction
over foreign affairs, security or policing.>> Modern land claims agreements define
unilateral state powers over national defence and security in relation to our aboriginal and
treaty rights.>® Canadian courts also see our security rights as being incompatible with
assumed Canadian sovereignty.> Since 1990, courts have also found that the “public
safety” of Canadians to be a compelling and substantial legislative objective for
infringing our aboriginal and treaty rights.>> Under Canada’s constitution, we remain
subject to (or objects of) Canada’s peace, order, and good governance power.

Canadian national security policy is silent on our rights to security and self-
determination. We may participate in round tables, public consultative processes, think
tanks, reviews, administrative boards or advisory groups concerning state security
measures. But this does nothing to move Canada from a position of seeing our
contributions to peace in recruitment terms. Canadian national security policy leaves
little space for us to make strategic and operational decisions about security issues that
impact us or our lands.

Since there is negligible Indigenous representation in key Canadian national security
institutions, we have difficulty ensuring that Canada meets international laws, obligations
and standards for peace and security. We also have limited capacity to ensure that
legislative measures, such as the recent anti-terrorism legislation does not restrict the
exercise of our rights. At the same time, Canada’s national defence projects, if large in



scope, are often exempted from structured national environmental review processes.*®
This leaves us without opportunities to assess the purpose of these projects or how these
projects impact our way of life. Canada’s laws and policies on security clearly do not
respect our rights to security.

A key challenge for Indigenous peoples is to encourage Canada to transform its
monopoly on security relations and recognize the necessity of respecting Indigenous
peoples’ right to security and self-determination. Some Indigenous peoples have taken
legal and political action against Canada regarding these adverse security impacts. For
example, Indigenous peoples impacted by the development of large-scale military
projects such as training ranges have been able to secure access rights for the exercise of
their treaty rights as well as economic rehabilitation.”” Some aboriginal veterans were
compensated recently for past discriminatory treatment relating to the unequal
distribution of pension and other veterans’ benefits.”® Where courts and governments
continue to deny remedies at the domestic level to address Indigenous peoples security
concerns, international avenues open up for Indigenous peoples to enforce our rights. We
see this happening in the context of the exercise of Indigenous peoples border rights such
as free/ safe passage and trade.>® Canadian courts have found these border rights
incompatible with the assertion of Canadian sovereignty.®® This issue is now directly
before the Inter-American Commission on Human Rights.®* Sadly, the issue of
demilitarization of Indigenous lands has proven that Canada’s national security laws and
policies can fatally impact the lives of both Indigenous peoples and Canadians.®

The peace and security relations we have with each other must be decolonised. These
relations can be formalized through arrangements that meet constitutional scrutiny under
an amended s. 35 of the Constitution Act, 1982, which recognizes the power right of self-
determination for Indigenous peoples. Further, Indigenous-Canadian peace and security
relations must respect international laws regarding Indigenous peoples.

Choices of Canadians and Indigenous peoples

While Canadians may have significant concerns about the impact of US foreign policy on
sovereignty, economy, environment, human rights and security, they should also be
concerned about fostering peace relations with Indigenous peoples. At the same time,
Indigenous peoples have to exercise our responsibilities to ensure cultural survival and
the protection of our territories. There are potential opportunities that we can take to
become more peaceful. In the next 10 to 15 years, we can:

e Restore respectful security relations between Canada and Indigenous peoples;

e Build coalitions to put pressure on Canada and the US to respect Indigenous
rights in the context of security;

e Recognise that Indigenous peoples have the right to security, self-
determination and constitutional protection for their aboriginal and treaty
rights;

e Pressure government representatives to address the impacts that Canadian
national security laws and policies may have on Indigenous peoples and their
rights;



e Embrace Indigenous worldviews on security;

e Understand the connection between security and human rights and committing
to the resolution of the root causes of conflict; and

e Respect Indigenous peoples’ choices to: ally with Canada on security matters,
remain neutral through diplomacy, not participate at all and oppose such
measures.

e See an independent place for Indigenous peoples to prevent conflict through
the application of Indigenous peoples’ worldviews on peace.

Potential Flash Points (10-15 years):

In the next decade, peace will depend on our efforts to address the root causes of global
conflict. Scarce resources, environmental changes and population increase loom in our
future. The ability to face our rapidly changing world will depend upon the actions we
take today. It is hypocritical for Canada to demand no unilateral security and trade
treatment from its neighbour and direct similar discriminatory treatment towards
Indigenous peoples. This means we also have to resolve ownership of lands and
jurisdiction conflicts. By establishing strong security relations, Canadians and
Indigenous peoples can prepare for periods of peace and decrease conflict.

Our children will value the diversity of peoples if we can teach them that recognizing the
rights of Indigenous peoples to security and self-determination will create peace. We
must learn from the past to ensure that all peoples, including Indigenous peoples achieve:

e physical security;

e land, territory, and natural resource security; and

e the freedom to determine their political status and political, economic, social
and cultural development.

If we do not take the time today to create just relations, potential flash points may
challenge our efforts to obtain peace and co-existence. We will see more Dudley
Georges shot, indigenous soldiering, indigenous assertions of rights being cast as terrorist
activities, and the ultimate destruction of the planet’s capacity to provide a healthy and
sustaining world for us to live. A state that can uphold respect for the right to self-
determination of all peoples will be seen as a state promoting global peace and security.
A state that continues to treat Indigenous Peoples as “objects of its security” perpetuates
discrimination against Indigenous Peoples and threatens their needs to cultural survival
and overall development as productive actors in world affairs. Hopefully our choices will
lead to world peace.

Recommendations:
Canada can ensure security relations with Indigenous peoples are respectful and
honourable both within Canada and abroad by:

e Adopting the UN Draft Declaration on the Rights of Indigenous Peoples
(Subcommission text) which recognizes the right to security and self-
determination of Indigenous peoples;



Implementing international standards regarding Indigenous peoples at the
domestic level;

Amending s. 35 of the Canadian constitution to include the international right
to self-determination as an unqualified right for Indigenous peoples, which
includes the right to security;

Entering into Indigenous security frameworks and agreements with
Indigenous peoples tailored to meet Indigenous Peoples’ needs - the Cree
Annex principles on security are relevant.

Incorporating free prior and informed consent standards for potential security
activities that may adversely impact the constitutional and international rights
of Indigenous peoples. The level of consent obtained will reflect the degree of
self-determination to be exercised by the Indigenous People affected. Where
Canada assumes discretion in security implementation, corresponding
fiduciary duties will arise to protect Indigenous peoples personhood and lands,
territories and natural resources;

A nation to nation coordination of security relations through the creation and
resourcing of an Indigenous Security Secretariat.®® This neutral security
institution can provide a mechanism to ensure that international obligations,
human rights and the right to Indigenous People’s security and self-
determination are honourably upheld. The Indigenous Security Institution is
bilateral (nation to nation) and multilateral (state and peoples engagement in
world affairs) in structure;

To begin to operationalize the Indigenous peoples’ right to security in times of
peace and conflict, the Indigenous Peoples Security Secretariat can:

Develop security ethics, policies and legislative reviews;

Implement the numerous commissions, inquiries, reports that have called for a
change in Canadian — Indigenous relations as they relate to peace and security;
Assess the cumulative impacts of strategic and operational security decisions
in relation to Indigenous peoples and their rights;

Develop multilateral efforts to build capacity and deal with border issues;
Coordinate security rights with treaty and aboriginal rights and ensure
consistency with international laws and standards;

Develop interpretation devices to reduce problems of communication;
Develop a security conflict resolution tribunal with equal representation
between Canada and Indigenous Peoples;

Include the UN Institute for Training and Research Programme in
Peacemaking and Preventative Diplomacy — to build capacity for conflict
analysis and negotiation;*

Provide a security institution where elders and aboriginal veterans play key
security roles and monitor the treatment of Indigenous peoples engaged in
security relations with Canada and abroad;

Jointly advocate for Indigenous peoples’ institutional role in a changing UN
system working towards cooperation.
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