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THE MALAY RULERS' LOSS OF IMMUNITY
I.

Introduction
From its inception in 1957 the C onstitu tion o f Ma laysia has p rovid ed an imm unity to

the Malay Rulers (or Su ltans) a g ainst civil actions or criminal prosecutions. Early in 1993
the Constitution of Malaysia was am ended to remov e this i m m u nity. Although the federal
Constitution of M alaysia an d the co nstitutio ns of th e states o f Ma laysia leave the Rulers as
mere constitutional monarchs they have wielded considerable influence due, in part, to the
traditional reverence of the M alay peo ple for th eir Ru lers. Th e ability of th e Go vern men t to
bring about these cons titutional amendmen ts is noteworthy in light of the traditional reverence
Malay peop le hav e for the M alay Ru lers. Th e app arent p ubli c s u p port for the changes
sugg ests a shift in traditional Malay cultural values that appears to have irrevocably reduced
the significance of the Malay Rulers in Malay society and in the politics of Malaysia.
This paper traces the events leading to the cons titutiona l amen dme nts of 1 993 in the
context of the significance of the Malay Rulers in Malaysian politics and M alay cu lture. T he
paper begins, in Part II, by providing a brief historical backgrou nd to the M alay Rulers and
their i m p o r ta n ce in Malay culture and tradition. It also outlines the position of the Malay
Rulers under the constitution as it stood prior to the recent amendments. Part III describes
the events leading up to the recen t amen dme nts an d the n ature o f the am endm ents that were
finally mad e. Part IV discu sses h ow the am endm ents sig nal a change in the attitude of Ma lays
to the M alay Ru lers w hich a llowe d the g over nme nt to act when it did and w hich has
substantially reduced the significance of the M alay Rulers.1

II.

Historical Background of the Malay Rulers

A.

The Malay Rulers Prior to the British Intervention

1.

Origins and Structure of the M alay Sultanates
T he histo ry of the M alay Ru lers can be traced back prior to the M alaka S ultana te

during the 15 th century. 2 How ever, most of what is know n of the history of the M alay Rulers
comes from the Malay Annals, stories of the Malay Rulers and accounts of travellers to the
region. 3 These deal primarily with the period beginning from the time of the powerful
Malacca Su ltanate which was established in the 13th century and became a center for trade
attracting Arab, Ind ian and C hinese traders 4 a n d later attracting the interests of the
Portuguese, Du tch and British colonial powers. 5
a. Hierarchical Structure
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There were m a n y d ifferences in the structures of the Malay Sultanates that
deve loped o n the Malay peninsula. However, the Malacca Sultanate is said to have
c o m e the closest to covering the w hole peninsula and sub sequent M alay Sultanates
pro bably tended to look to Malacca as a source of tradition and authority thereby
giving a basic political structure notwithstanding local variations. 6 These Sultanates
gene rally invo lved hierarchical organizational structures in which the Sultan ruled
through a series of chiefs and sub-chiefs. 7 The M alay Rulers were not all-p ow erful.
Enforcement was no doubt impeded by the difficulties of travel in the harsh terrain.
There was generally also a lack of cultu ral hom ogen eity in the su bjects of the state.8
Pow er was thus decentral ized amo ng d istrict chiefs w ho w ere often in con flict with
one ano ther and w ith the Ruler. 9
This decen tralization of power was mitigated in part by "the hard facts of trade,
national defence and the need for law and ord e r o v er a wider area than a district". 10
It was also mitigated by the indoctrinati o n of a Ruler's chiefs and subjects with a
strong sense of unqu estioning loyalty to the Ru ler.11
b. Loyalty
The concept of unquestioning loyalty to the Rulers was noted in the Undang-undang
Melaka, which set out the qualities expected of Malay subjects as follows: 12
The qu alities req uired o f a ruler's subjects are three in number. Firstly, (he is to be)
honourable in all his behaviour; secondly, (he) abides by the commands of the ruler;
whether he (the ruler) is tyrannical or not, he (the subject) shall follow his commands;
thirdly, he desires mercy from his Lord.
Mala ys refer to this as daulat which calls for great respect for and loyalty to the Malay
Rulers.13 It has been said that: 14
... daulat, as a concep t of general Malay tradition comprised several related ideas.
Dualat was the supreme expression of the quality of the "majesty", and its possession
of a ruler constituted divine sanction of his reign. It was a stable , impe rson al qua lity,
beyond the influence of its holder's character or abilities. It could act arbitrarily and
offensively to protect the ruler, his command and his dignity, and enabled him to
accomplish acts of grea t mag ic. In short, daulat was a foundation of the ideology of
legitimation.
Linked to the concept of daulat w as the notion that the M alay Rulers possessed certain
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mystical powers that wo uld lead to misfortune to those who were disrespectful of or disloyal
to a Malay Ruler. 15
An English visitor witnessing a ceremony for the installation of ministers in the early
1820s recorded the event as follows: 16

The Raja having requested my presence at the ceremony of administering the oath of
allegiance to some ministers and officers, I accordingly attend ed at the hall. A large
concourse of people were assembled. The chiefs and their attendants were seated on
carpets and mats on the floor. In front of the sopha on which the Raja sat, were
arranged the following articles, a low stool on which lay the Koran, and a large jar of
consecrated water, on top of which was a model of a crown. The Raja advancing
dipped the regalia, consisting of armour, in the water, and placed them against a
pillow.
The new ministers and other officers then approached and had the oath tendered
to them. This oath consists [of] two parts an d is very short. The first part is the
promise of fidelity, the second imprecates every calamity to afflict the juror and his
family to remote generations should he betray the trust and confidence reposed in him
...
Malay annals also contain acco unts of the unquestio ning loyalty of the Malay subjects to
their Rulers.17 The extent of the l oyalty to the Rulers is demonstrated in a passage in the
Hikayat Raja-Raja Pasai referring to the time when the Sultan Mahmud of Melaka ordered
his wealthy Be ndahara p ut to death. The Bendah ara is said to have prevented his followers
from defending him by saying: "It is the custom of the Malays never to derhaka (to co mmit
treason)." 18
c. No Division of Powers
Although a Malay Ruler's pow er may have b een decen tralized throu gh a system o f chiefs
and sub-chiefs, the Ruler, armed with the loyalty and respect of his subjects, maintained law
and order, declared war, admin istered justice and decided on the life and death of his
subjects.19 There was no notion of a system of checks and balances between executive,
legislative and judicial pow er. Indeed, it has been said that, 20
In a Malay State the Ruler is an absolute monarch; he is the sole fount of honour, the
sole source of justice and the sole repository of the executive and legislative power.
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There is no distinction between executive and legislative acts such as we know under
the English constitutional law.
d. Fear Culture
The scop e of a M alay Ru ler's au thori ty coupled with notions of respect, loyalty, and
perhaps mystical powers, are the source of what is often referred to by Malays as their "fear
culture". 21 This "fear culture" manifests itself in a sense that authority is somethin g that
should be both respected and avoided. According to one com mentator, 22 the Malay ideal of
authority calls for sternness, dignity, and paternalistic concern; but it is also understood that
those in authority can easily become angered and do irrational things. Hence it is imperative
not to provoke authority but to stay out of its way as much as possible.
e. Summary
A Malay Ruler was traditionally the pinnacle of a hierarchy and was the sole source of
judicial, executiv e and legislativ e power . His pow er was ma intained an d enhan ced throu gh
the development of an unquestioning loyalty that has imbued Malay people with a strong
sense of reverence for and fear of the Rulers.
2.

The Rulers and the Islamic Influence
As well as being the Head o f State, the Rulers were also the Head of the Religion. Islam had

been introduced on the peninsula probably as early as the 7th century A.D. and was further
promulgated during the 15th century under the reign of Parameswara who adopted Islam.23 Islam did
not introduce the m onarchy but merely tolerated it. 24 In Islam a Monarch, or Sultan:25
is regarded as a successor to the prophet and must be learned in the teachings of the
religion. Elected by consensus, he has the final say in matters of State as well as
religion, and determines the law where it is not clear, in consultation with other
scholars. He also leads the prayers.
Under Islam the Sultan "in addition to being a sovereign prince in the secular sen se also came to
maintain a close association with and responsib ility for the Shariah ."26 However, in practice the ro le
of the Sultans as heads of religion became nominal with their religious functions being taken over
by their officers.27
Islamic principles became a sou rce of legitimation for the Malay Rulers and the Ruler played
an active role in the spreading of Islam throughout the Kingdom.28 However, und er Islamic
principles a Ruler is not all-powerful but is responsible to Allah and cannot expect the loyalty of his
sub jects if the y are re quir ed to brea ch Isl amic mora l val ues i n car rying o ut th e Ru ler's command.29
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Under Shariah law the Sultan was a servant of the law, was subject to the law and was not entitled
to any special exemption from the provisions of the Shariah law.30

B.

The British Intervention
The Portuguese took Malacca in 1511 and brought an end to the Malacca Sultanate in

Malacca. 31 The Dutch later wrested Malacca from the Portuguese in 1641.32 For the most part the
Portuguese and the Dutch confined their efforts to maintaining control of the area of M alacca itself
and did not extend their influence inland on the peninsula.

The British obtained control over Penang in 1786 and Singapore was founded by Stanford
Raffles in 1819.33 The British also formally obtained control over Malacca from the Dutch under the
Anglo-Dutch Treaty of 1824.34 The British initially confined their interest to the straits settlements
of Penang, Malacca and Singapore.35 Unrest in the peninsular Malay states and fear of intrusion by
other colonial powers th at threatened British interests and trad e in the region led to British
involvement in the affairs of the peninsular states.36 Under the treaty of Pankor in 1874 the Sultan
of Perak was obliged to accept a British resident in return for settling disturbances and supporting
the Sultan against the claims of other chiefs for the throne.37 The British resident would advise the
Sultan on all but religious matters and matters pertaining to Malay culture.38 Similar British
residency arrangements were set up in other states.39 In 1894 the creation of the Federated Malay
States brought the states of Negeri Sembilan, Selangor, Pahang and Perak together under a common
overriding administration.40
Under the British residency system the British residents took on a role much greater than that
of mere "advisors". Although the Rulers remained p re-eminent, the residents often, using the
nominal powers of the Rulers, set up their own systems of government such that, as the Resident
General of the Federated M alay States, Sir W.H. Treacher, put it, 41
The position has in fact been reversed; instead of the Sultan carrying on the
Government with the advice of the R esident ... the Resident carries on the
administration with the reference when he considers it necessary for the advice of the
Sultan.
The Rulers' powers in all but religious and cultural matters were thus considerably curtailed.42

C.

The Malayan Union Struggle43
After the Japanese occu pation during the secon d world wa r the British sought to restore

political control of the Malay states. A Malayan Union was proposed which the Malay Rulers agreed
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to, although apparently under duress. Under the proposed Malayan Union scheme the states would
be brought together and ruled by a Governor assisted by an Executive an d Legislative Council with
the British Crown as the unifying figurehead of authority. Former State Councils with independent
powers were to be replaced by State Coun cils with delegated pow ers with respect to issues of pu rely
local concern. The Rulers w ould preside over M alay Advisory Councils and would have jurisdiction
with respect to the Islamic religion in their states. However, their legislative pow ers with respect to
Islamic matters were subject to an overriding approval of the Governor. They would assist the
Governor with respect to religion and with respect to such other matters as the Governor chose to
seek their advice on.44

Besides further reducing the significance of the traditional Malay Rulers, the scheme also
provided for liberal citizenship provisions that would have allowed for a substantial increase in the
non-Malay population thereby reducing the political influence of the Malays.45 Consequently, the
proposed Mala yan Un ion w as ver y unpo pula r with the M alays 46 and the United Malays National
Organization ("UMNO") was formed to oppose the Malayan Union scheme. UMNO claimed to be
the protectors of the Malay Rulers and the struggle for the Malay Rulers came to represent the
struggle for the Malays against British and non-Malay interests.47
A compromise w as reached with the creation of the Federation of Malaya which set up a
Federal system in w hich the R uler s we re giv en a m ore s ignifi cant role . In the States Rulers presided
over Executive Co uncils and could choose not to follow the advice of the Executive Council as long
as they gave their reasons in writing. A Conference of Rulers was created which was entitled to see
draft bills of the Legislative Council and its assent to b ills was requ ired before the y became law . The
Con ferenc e of Ru lers w as also entitl ed to b e con sulte d on m atters of pol icy. 48
The respon se of the M alays to th e Mala yan Unio n prop osal su ggested th e beginn ings of a
change in the relationship between the Malays and the Malay Rulers. The Rulers had lost some
prestige by initially agreeing to the Malayan Union proposals. 49 However, although UMNO became
the substantive protectors of the Malays, the Malay Rulers b ecame symbols of the M alay struggle
and M alay ide ntity. 50

D.

The Rulers Under the 1957 Constitution
The 1957 Con stitution creating the Federation of Malaysia brought about a compromise

between the Malays, non-M alays and the M alay Rulers. The Malays feared domination by the nonMala ys who controlled the economy. The non-Malays feared political domination by the Malays and
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the risk of not being citizens in the country they had mad e their hom e. The Malay Rulers feared that
they w ould lose th eir po sition if the p eopl e had contr ol of th e cou ntry. 51
In the Constitution's political compromise the Rulers were made Heads of State and Head of
the religion of Islam in their own states.52 A Conference of Ru lers, originally created by the 1948
Federation agreement, 53 was provided for in the 1957 Constitution.54 The Constitution also created
the position of Yang di-Pertuan Agong (or King). 55 The King is chosen by the Conferenc e of Rulers
from among the Malay Ru lers according to a rotational scheme and serves in office for a period of
five years.56 The King was given th e power of assent to legislation.57 However, instead of being
required to give his assent to legislation, assent to legislation was left to his discretion.58 A similar
discretion to assent to state legislation was given to the Rulers of the Malay states.59
The King was also given the power to act in his discretion to appoint the Prime Minister
(providing the person appoin ted, in his judgment, is likely to command the support of a majority of
the House 60 ), to withhold conse nt to a request for the dissolution o f Parliament, and to requisition
a meeting of the Conference of Rulers concerned with the privileges, position, honours and dignities
of the Rulers.61 The Rulers of the States w ere given similar discretionary powers having discretion
to appoint the Me nteri Besar (Chief Minister) of the State, and to withhold con sent to a request to
dissolve the State Legisla tive A ssem bly. 62 The State Constitution s also provide that the R ulers
function as Heads of the Islamic religion in their respective states,63 and have discretion in the
appointment of a consort, 64 a Regent, 65 the appointment of persons to Malay customary ranks, titles,
honours and dignities,66 and in the regulation of royal courts and palaces.67
In other matters where powers are granted to the King he must act on the advice of cabinet
or of a minister of cabinet with the general authority of the cabinet. 68 For instance, the King appoin ts
the cabinet on the advice o f the Prime Minister,69 and appoints the Lord President of the Supreme
Court, the Chief Justices of the High Courts and other judges of the Supreme and High Courts on the
advice of the Prime Minister. 70 Similarly, the Rulers of the states, subject to powers such as those
mentioned above, 71 must act on the advice of the Executive Council (state cabinet) or a member
thereo f.72
The Constitution continued the existing position of the Rulers by providing that the
"sov ereign ty, prerogatives, powers and jurisdiction of the Rulers ... as hitherto had and enjoyed shall
remain unaffected." 73

The Constitution also provided for an immunity of the Rulers from

proceedin gs in court. Article 32 provided that the Kin g "shall not be liable to any pro ceedings
whatsoever in any court" and Article 181(2 ) provided that "[n]o proceedings whatsoever shall be
brought in a ny court agains t the Ruler o f a State in his pe rsonal cap acity."
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The Constitution provided that changes in the Constitution with respect to the privileges or
position of the Rulers would require the co nsent of the Conference o f Rulers. In particular, article
38(4) provided (an d continues to prov ide) that,
No law directly affecting the privileges, position, honou rs or dignities of the Rulers
shall be passed without the consent of the Conference of Rulers.
Curio usly, a more specific provision with respect to the consent of the Conference of Rulers makes
no reference to the immun ity provided by articles 32 and 181 (2). It provides that, 74
A law making an amendment to Clause (4) of Article 10, any law passed thereun der,
the provis ions o f Part III, Article 38, 63(4), 70, 71(1), 72(4), 152, or 153 o r to this
Clause shall not be passed without the consent of the Conference of Rulers.
This was said to give a measure of protection to the M alays in that changes to matters of considerab le
importance to the m, suc h as ci tizen ship , langu age, an d quo tas for M alays would be subject to the
consent of the Malay Rulers whom they could expect would defend their interests.75
The Rulers were also given powers to grant pardons in respect of offences committed within
their state.76 With the creation of the Federal T erritories of Kuala Lumpur and Labuan, the King was
given similar powers w ith respect to those territories.77 The Ruler is required to exercise his power
of pardon on the advice of a Pardons Board 78 which is to consist of the Attorney General, the Chief
Minister of the State and up to three other members appointed by the Ruler. 79 The Pardons B oard
meets in the presence of the Ruler an d is required to consider any written opinion of the Attorney
General. 80
Although the Constitution has been amended several times since 1957, there have been
relatively few amendme nts which have affected the powers or position of the Rulers. However, two
significant changes prior to the 1993 amendments were the changes in response to the May 13, 1969
riots and the changes that bro ught about the "Con stitutional crisis of 1983".

E.

The 13 May 1969 Riots
In the general elections of May 10th, 1969 the ruling coalition, dominated by UMNO, the

main Malay political party, suffered a dramatic loss of support while non-Malay opposition parties
enjoyed gains. The ruling coalition maintained a majority but did not retain the their coveted twothirds majority which allowed them to amend the Constitution.81 This concerned Malays who,
despite hopes and promises, had not seen their social and economic situation improve substan tially
from the time of independence. On May 11th and 12th the non-Malay opposition parties held victory
parades in Kuala Lumpur in which they were said to have uttered expressions and carried on in ways
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that provoked Malays. A large gathering of Malays on May 13 erupted into violence apparently upon
receiving reports that a group of Malays had been attacked by non-Malays. The resulting mayhem
left many dead and injured. On May 17, 1969, a national emergency was declared. Parliament was
suspended an d the country was pu t under the control of a Nation al Operations Cou ncil. 82
Parliament was not reinstated until March 1971.83 In the hopes of averting further violence,
measures were taken to improve the condition of the Malays. The Constitution was amended to
provide for additional quotas for the Malays with respect to education.84 The New Economic Policy
was adopted which sought to increase Malay involvement in the econ omy. 85 The questioning of this
policy was prohibited by amendments to the Constitution and consequential amendments to the
Sedition Act which deemed such questioning to be seditious.86 The questioning of the privileges,
position, powers or prerogatives o f the Malay Rulers, who w ere a symbol of Malay unity and the
Malay struggle against non-Malays, was also prohibited by amendments to the Constitution and the
Sedition Act. 87 Amendments to the Constitution with respect to these provisions were also made
subject the consent of the Conference of Rulers.88

F.

The 1983 Constitutional Crisis
In 1983 the government proposed amendments to the Constitution which for the first time

brought the Rulers openly into conflict with the government and with UMNO, the party which had
claimed to be the pro tectors of the R ulers since th e time of the M alayan Unio n struggle.89 The
proposed amendments altered the provisions with respect to the King's assent to bills deeming the
King to hav e asse nted to any bill which the King had not given his assent to within fifteen days.90
A similar amendment would have been required in each of the state constitutions. 91 The proposed
amendmen ts would also have provided for a change in the power to declare an emergency. The
emergency powers give broad pow ers, upon the declaration o f an emergency, to promulgate
ordinances having the force of law at any time Parliam ent is not sittin g.92 Prior to the proposed
amendment it was the King, upon satisfaction that a grave emergency existed, who had the power
to declare an emerg ency. 93 The King was to act on the advice of cabinet. 94 The proposed amendment
wou ld hav e given the Pr ime M iniste r the p owe r to ins truct t he Ki ng to d eclare an em ergenc y.95
The amendments were apparently considered necessary because of an upcoming election for
King in which the two potential candidates for the Kingship, following the order set out in the Third
Schedule to the Federal Constitution, 96 were Rulers who had caused problems for their respective
state governments. It had been reported that one of the candidates for the Kingship had suggested
that on becoming King he would exercise the pow er to declare an emergency and then seek to
exercise govern menta l pow ers him self. 97 Further, each of these Rulers had taken exception to the
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Chief Ministers of their states and had taken steps that ultimately led to the resignation of the Chief
Ministers.98 Of particular concern was the forced resignation of a Chief Minister after two years of
refusals by the Ruler to give assent to state legislation.99 The proposed am endments w ere sought to
avoid any similar problems wh ich either of the two candid ates for the Kingship might cause for the
federal govern ment upo n becom ing King. 100
The King, at the behest of the Conference of Rulers, refused to give his assent to the
amendment bill. This was followed by political rallies by the Prime Minister and a media blitz which
portrayed UMNO as the protector of the Rulers against radicals seeking the abolition of the
monarchy and which exposed the allegedly extravagant lifestyles of the Rulers of the states of Perak
and Johor. 101 Eventually a solution acceptable to both the government and the Rulers was found.
The final amended version of the Constitution provided that the King, within 30 days of the passing
of a bill by both houses, wo uld either give his assent to the bill or, if it was not a mon ey bill, return
the bill to Parliament with a statement of reasons for his objection to the bill. If, on the return o f a
bill, the bill was again passed by both Houses it w ould again be presented to the King for his assent
and the King would have 30 more days to assent to the b ill after which time the bill would become
law "in like manner as if [the King] had assented to it". 102 The requirement for similar prov isions to
be adopted in state constitutions was dropp ed in return for an oral assurance tha t assent to bills
passed by state legislatures would not be unreasonably delayed by the state Ru lers. The amendm ents
with respect to emergency powers were withdrawn.103 The comprom ise also included ora l assurances
that the Rulers of the states wou ld not unreasonab ly withhold assent to state legislation and that the
proclama tion of an em ergency wou ld not be ex ercised un ilaterally by the King. 104
The ability of the government to mount sufficient public support for a change to the assent
provisions that would more clearly limit the powers of the King and, at least through an oral
assurance, the powers of the Rulers, indicated a change in Malay society with respect to the
importance of the Rulers.105 It suggested a decreasing importance of the Rulers as a symbol of, and
in the pr otect ion o f, Mal ay poli tical s upre macy. 106 Nonetheless, there appeared to be sufficient pub lic
support for the Rulers to allow them to prevent a more substantial incursion into their powers.

III.

The Constitutional Amendments and the Events Leading up to the Amendments

A.

The Gomez Incident107
There were allegedly several incidents over the co urse of at least the previous twen ty years

in which Rulers and members of the royal families had abused their privileges.108 However, the
catalyst that brought these allegations into the o pen and was the linch-pin for the constitutional
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amendmen ts was the Douglas G omez incid ent. Douglas Gomez was the coach of the Maktab Sultan
Abu Bakar field hockey team. The team had made it to the semi-finals of the Malaysian Hockey
Federation Milo Cham pion Schools Tournament. Its semi-final match was to be held on Wed nesd ay,
November 25th, 1992. A few hours before the match Douglas Gomez was instructed to cause the
team to withdraw from the match on an order from the Johor Education Department director. 109 This
was just one of several withdrawals of Johor hockey teams from tournaments over several months
prior to November 25th. Afterwards Douglas Gomez called for the resignation of all Johor Hockey
Association principal office bearers and criticized the leadership for "destroying" hockey in the
state.110

This seemed to have little to do with any of the Ma lay Rulers. However, Douglas Gomez was
summoned to the Istana (or palace) Bukit Serene in Jo hor Baru on Monday, November 30th. He was
there for four hours. During the first hour he was briefed on palace etiquette and on how to ask for
forgiveness if he made a mistake in his action s or comm unication s with the S ultan. The Sultan of
Johor arrived and, according to Gomez, was surrounded by six men in jeans and T-shirts and 10-12
Johor Military Force person nel. 111 On Tu esda y, December 1st, after his visit to the palace, Gomez
sought treatment at a local private clinic for bruises to his face and stomach. On Sunday, December
6th, he made a report to the police in which he alleged that he had been the victim of an assault wh ile
at the palace and that, although there were several people in the palace at the time, the only person
respon sible for h is injurie s was th e Sultan himsel f.112
The apparent connection between the Sultan of Johor, Douglas Gomez and field hockey was
an event which occurred in July of 1993. The Sultan's son, Tengku Abdul Majid Idris was alleged
to have assaulted the Perak goa lkeeper after a championship final game which Perak won on a
penalty stroke. The Malaysian Hockey Federation concluded that there was sufficient evidence that
the assault had occurred and banned Tengku Majid from play for a period of five years. It was after
this decision by the Malaysian Hockey Federation that the spate of withdrawals by Johor hockey
teams from national tourn aments began to occu r.113

B.

Response to the Gomez Incident
The Gomez incident was followed by several days of news coverage in which outrage was

expressed at the Gomez inciden t.114 Reports in the following weeks contained allegations of other
abuses by the Sultan of Johor and the Johor Royal family. 115 There were also allegations of abuses
of privilege by other Rulers. For instance, the Pahang Royalty was alleged to be putting pressure on
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the Pahang Government and its forestry officials for more timber concess ions in spite of substantial
concessions that had been made over the previous four years.116 There were other general allegations
of excessive timber and land concessions being demanded by Royal families.117 There were
complaints that some Rulers refused to pay debts and otherwise refused to com ply with contractual
obligations relying on their immunity from civil actions.118 There were allegations that the privilege
of allowing Rulers to import luxury cars free of duty had been abused by obtaining import approval
permits for cars for other members of the royal families and for friends of the royal families. 119
Concerns were also expressed with respect to alleged interference by Rulers in government affairs.120

Caution regarding provisions of the Sedition Act, which deemed discussion of the issue of
the Rulers' privileges to be an act of sedition, had apparently been thrown to the wind. Reports of
sedition were made against various persons 121 including opp osition M P Karpal S ingh 122 and even
against th e Prime Minis ter hims elf. 123
C.

The Proposed Amendments
In response to the Gomez incident there were calls for steps to be taken to remove the Rulers'

immu nity. 124 Within weeks of the first reports of the Gomez incident amendments to the provisions
of the constitution concerning the immunity of the Rulers were being drafted.125 Newspapers carried
reports of support for the Government's strong stand on the Gomez incident and for proposals to
amend the constitution to deal w ith the matter. According to the reports, supp ort came from both
coalition government parties and from non-governm ent coalition parties.126 Support was also
reported from sever al grou ps an d orga nizat ions in Ma laysian socie ty. 127 There were also reports and
letters containing opinions to the effect that constraining the alleged abuse of the Rulers would be
consistent with Islamic principles.128
These proposed ame ndments dealt w ith the immunity of the Rulers, chan ges with respect to
the Rulers' powers to grant pardons and changes with respect to sedition in the context of
Parliamentary proceedings concerning the Rulers. The provisions of the Constitution providing for
the immunity of the Rulers were to be am ended to replace the general immunity with an immunity
limited to their actions in an official capacity. The proposed amended version of Article 181(2)
read,129
No proceeding whatsoever shall be brought in any court against the Ruler of a State
in respect only of anything done or omitted to be done by him in the exercise or purported
exercise of his functions under any written law (words to be add ed in italics).
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There was a similar proposed amendment of Art. 32 with respect to the immunity of the King. 130 A
third clause to be added to Article 181 provided that any law which provided for the im munit y of a
Ruler of a Sta te in h is pers onal capac ity or att ache d san ctity to his residence would be void.131
Perhaps in the interests of garnering support from the Conference of Rulers, the proposed
amendmen ts provided that no proceedings could be taken against a Ruler in his personal capacity for
anything done or omitted to be done by the Ruler be fore the amendmen ts came into effect. 132
The whole notion of Rulers being subject to the criminal proceedings before a court and the
consequences of criminal proceedings with respect to members of the royal families could be next
to meaningless if the Rulers could pardon themselves or their family members. Consequently the
provisions of the Constitution with respect to pardons were to be amended such that where a Ruler
or his consort, son or daughter were involved the powers would not be exercised by the Ruler
himse lf. Where the King, or his Consort, or the Ruler of a state, or his Consort, were concerned the
powers would be exercised by the Conference of Rulers and the King or Ruler concerned would not
be members of the Conference of Rulers for that purpose.133 Where the son or daughter of the King
or Ruler o f a State were concerned the power to pardo n would be exercised by a Ruler of a State
nominated by the Conference of Rulers who would act on the advice of a pardons board.134
The proposed amendments also dealt with restrictions on questioning the privileges of the
Rulers in either Parliament or State Legislatures. The proposed amendments provided that no person
would be liable to any proceedings in any cou rt against a person in respect of anything said by him
of the King or a Ruler when taking part in proceedings of either house of Parliament or any
committee thereof. 135 However, one exception to this rema ined. The person co uld still be liable if
he or she advocated the abolition of the constitutional position of the King as the Supreme Head of
the Federati on or th e const itution al posit ion of th e Ruler of a State.136 Simil arly, no person w ould
be liable to any proceedings in any court in respect of anything said by that person of the Ruler of
any State when taking part in an y proceed ings of the legislativ e assem bly of a State or any committee
thereo f, unless the person advocated the abolition of the Ruler's position as the constitutional Ruler
of the State.137
Meetings of the Rulers with government representatives led to some last minute changes in
the proposed ame ndments before they w ere presented in Parliament. 138 The changes provided for the
creation of a sp ecia l cou rt to d eal w ith c ases invo lvin g the R uler s. If civil or criminal actions were
brought against a Ruler or the King these would, under the revised version of the proposed
amendments, be dealt with by a special court. The special court would consist of the Lord President
of the Supreme Co urt, who wo uld act as chair of the court, the Chief Justices of the High Courts, and
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two other persons, chosen by the Conference of Rulers, w ho are or were judges of the Supreme C ourt
or High Courts.139
The Rulers were said to have generally agreed to accept the pro posed amend ments on Janu ary
17, 1993.140 However, at a special meeting on January 18 they issued a statement saying they were
not in a position to give consen t to certain proposals in the Bill without further deliberation and
consultation. The Rulers, while acknowledging that "there can not be two systems of justice in the
coun try" and that they agreed "to the formation of an effective mechanism to hear the [people's]
grievances against them", expressed concern for the "far-reaching consequences on the sovereignty
of the Malay Rulers". They were of the view that a special court was not the most suitable forum for
determining matters relating to the Rulers and proposed the creation of an Adviso ry Board to make
recommendations to the appropriate State authority for the removal of a Ruler before he was charged
or sued.141 Nonetheless the proposed amendments, as revised, were tabled in the Dewan Rak yat
(lower house) on January 18th, 1993 and were passed by both houses by January 20th.142

D.

UMNO's Justification for the Amendments and Opposition to the Amendments
UM NO's justification for the amendments was that they were necessary to protect the Rulers

and preserve the institution of the Rulers as constitutional monarchs. 143 In response to claims that
the amendments represented the first step towards the creation of a republic, UMNO pointed to the
amendmen ts on sedition which continued to make persons liable for statements in Parliament or a
Legislative assem bly adv ocati ng the aboli tion o f the mo narch y.144 Otherwise amendments to the
provisions on sedition were said to be necessary because although abuses by Rulers were known of
in the past, little could be done because no one could voice criticisms of the Rulers even in
Parliament or the State Legislatures and thus the public could not be made aware of the problems
faced by the Governmen t.145
Semengat '46, an opposition party that was formed upon the breakup of the former UMNO
party, 146 oppose d the a mend ment s, takin g argua bly the stron gest pr o-roya lty stan ce of an y party.
While it agreed that some steps needed to be taken so that the Rulers could "hear the grievances of
the Rakyat (the people)", 147 it claimed that the proposed amendments in terfered with the sovereignty
of the Rulers and were a step towards the formation of a republic.148 They argued that the ultimate
removal of the Rulers would take away an important aspect of Malay culture and tradition and a
symbo l of Ma lay uni ty. 149
The Democratic Action Party (DAP), a primarily Chinese opposition party which is part of
an opposition coalition with Semangat '46, originally supported the government in December when
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it expressed the need for action to be taken in light of the Gom ez incident. 150 It also initially
supported the amendments. 151 However, it abstained from voting when the amendmen ts were
introduced in Par liame nt in J anua ry. 152 The reason they gave for the abstention was that the
Constitution required the consent of the Rulers to amendments affecting their privileges and such
consent had yet to be given. According to D AP the consen t was required before the am endments
could be introduced in Parliam ent. 153 DAP was accused of sacrificing its principles in favour of
preserving their opposition coalition with Semangat '46.154
The Islamic Party of Malaysia (PAS), a Malay pro-Islamic party and part of the opposition
coalition, suppo rted the govern ment's ca ll for actio n and th e move to lift the Rulers' immunity in light
of the Gomez incident155 but later abstained from voting on the amendments introduced in Parliament
in Janu ary. 156 Although it claimed to be in favour of the removal of the Rulers' immunity because
it was not in accord with the principles of Islam,157 it said that the amendments were not
"comprehensive enough" and that it did not like the manner in wh ich the wrongdo ings of the Rulers
were exposed in the House. 158 PAS was arguably in a difficult position in that it may have wanted
to avoid alienating the Kelantan royal family whose support could be influential in staying in power
in the state of Kelantan.159

E.

The Rulers' Compromise
The decision of the Conference of Rulers not to consent to the proposed changes to the

Constitution was follow ed by steppe d up press ure on the R ulers. It was announced that henceforth
the payment for the expenses of the R ulers would be limited to those that were expressly provided
for by the law.160 The government would no longer pay for the building and maintenance of rest
houses, additional palaces, private wards in hospitals, yachts and aircraft. 161 The refusal of the Rulers
to give their con sent to the p roposed amendm ents was followed by a barrage of med ia coverage
exposing alleged excesses of the Rulers.162 There were also further reports of influence by the Rulers
in government affairs.163 Eventually, on February 11, it was announced that a compromise had been
reached and that the Rulers agreed to give the ir consent to the propo sed amendm ents but with certain
changes that were agreed to.164
There were two chan ges to the amendmen ts tabled in the House o n January 18.165 One was
that a Ruler charged with an offence in the Special Court sho uld cease to exercise his functions as
a Ruler. 166 Pending the decision o f the Special Court a Regent would be appointed to exercise the
functions of the Ruler. 167 A Ruler convicted of an offence by the Special Cou rt and sentenced to
imprisonment for more than one day wo uld cease to be the Ruler of the State unless he received a

16
pardon.168 A similar pro vision w as added with respe ct to the Kin g.169
The other change was that no action, civil or criminal, could be instituted against the King
or a Ruler of a State with respect to an ything done or omitted to be d one in his personal cap acity
without the consent of the Attorney Ge neral. 170 Overall the modifications appeared to be relatively
minor. 171 The revised amendments w ere submitted to Parliamen t and were passed by both Houses
on March 9, 1993.172

IV.

Cultural Change and the Struggle for Power

A.

The Struggle for Power
The governmen t argued that the amendm ents to the Constitution in response to the Gomez

incident, by removing the immun ity of the Rulers, were a step tow ards increased demo cracy in
Malaysia.173 Viewed in their broader context the amendments were part of an inevitable struggle for
power between the executive branch of government and the Rulers. 174
The removal of the Rulers' immunity does not, on the face of it, directly increase executive
powers. However, the focus, in the midst of the amendment debate, on the alleged orders given by
Rulers to government officials, pressure put on government officials to obtain government con tracts
and timber concessions, alleged extravagant expen ses, and alleged interference in governm ent affairs
suggests there w as mo re to th e wh ole affa ir than just th e remo val of t he Ru lers' im mun ity. 175 In part
the allegations were made to put pressure on the Rulers to consent to the removal of their
immu nity. 176 How ever, the expo sure of t hese alleged extravagances put the Government in a position
to crack down on the influence of the Rulers. The removal of the Rulers' immunity, and the apparent
public support, 177 may put the Government in a better position to leave the Rulers to pay for
unbudgetted expenditures presented to state and federal governments after they have been incurred.
The Rulers can now be sued for those exp enses. M any of the alleged a ctions of the R ulers throu gh
which they exerted influence may now be the subject of legal proceedings before the Special Court.
The form which the removal of immunity ultimately took also appears to give the executive
additional leverage over the Rulers. Three of the five judges of the Special Cou rt are the Lord
President and the Chief Justices of the High Courts who are appointed at the behest of the Prime
Minister. 178 The proceedings, civil or criminal, can only be undertaken with the consent of the
Attorney General, and, in the context of criminal proceedings, expose a Ruler to the potential loss
of his position as Ruler. 179 This seems to give the gov ernment a s ignificant tool for bringing an
unwieldy Ruler into line.
Indeed, as Raja Aziz Addruse, a lawyer and editor of the Journal of the Malaysian Bar (and
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member of a royal family), has said,180
the amendments w ill arm the Executive w ith the power to subjugate the Rulers
through threats of prosecution for any offences, however minor. The Rulers will be
at the mercy of the Executive. ... The pow er to prosecute is a powerful weapon which,
in the hands of the ruthless , can be abu sed to great ad vantage - not by prosecuting the
alleged offender but by withholding prosecution in return for his cooperation.

B.

Cultural Change and Why the Government Acted When it Did
Although the Gomez incident was the catalyst for the amendments, concerns about the

influence and excesses of the Rulers had been raised in the p ast. At the UMN O generally assembly
in November of 1990 a resolution was passed that so ught to clarify the role of royalty in politics in
light of alleged involvement of some of the Rulers in the October 1990 general election.181 In 1992
UMNO had drafted a set of guidelines for the Rulers to address some of the concerns.182 The Prime
Minister also commented in his speech to Parliament on the introduction of the amendments that
concerns about p roblem s with the Ru lers had been n oted fo r quite some time. 183 Thus the Gomez
incident was the merely the opportunity the Government needed to muster political support to deal
with the influence of the Rulers that had vexed the Government for some time.
The Government might have responded earlier to the increasing expense and influence of the
Rulers and their interference in government. However, in the time between 1983-84 constitutional
crisis and the 1993 co nstitutional amendm ents, the Mahathir government faced a serious leadership
challenge in 1987 and a general election in 1990.184 The Mahathir government may have also felt
the need for support from the Malay Rulers, particularly in the 1990 general election when they faced
the challenge of Semengat '46 which claimed to be the champion of Malay causes and the true
protector of Malay institutions such as the mo narch y.185 Challenging the Rulers at that time wou ld
have risked the loss of Malay support crucial to any political coalition hoping to form the
government.
By 1993 the position of the Mahathir government was more secure.186 The government
coal ition 's dominant Malay political party was showing signs of increasing concern over the
problems encountered with respect to the Rulers.187 They appear to have also felt the time was right
for a challenge to the Rulers in light of even greater changes in the attitudes of Malays towards the
Rulers than had been the case at the time of the 1983 constitutional crisis.
In the 1983 constitutional crisis the government had to accept substantially reduced
constraints on the Rulers com pared to those it had originally sou ght. N one thel ess, t he go vern men t's
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success in amending the con stitution to constrain the powers of the Ru lers in 1983, mo dest thou gh
it may have been, had indicated that attitudes of some Malays towards the Rulers w ere changing. 188
The New Economic Policy (NEP) introduced in the early 1970s facilitated an increase in the number
of highly educated Malays.189 Malays educated either overseas or in M alaysian Universities were
exposed to Islamic principles or concepts of dem ocracy neither of which squ ared with the notion of
an un-elected Ruler with broad powers. 190
In the ten years that passed after the 1983 constitutional crisis the number of highly educated
Mala ys increased.191 Thus the change in the cu ltural attitudes of the Malays toward s the Rulers
apparent in the 1983 constitutional crisis had, if anything, become more pronounced.192
The NEP had also encouraged the development of a Malay entrepreneurial class.193 This new
class of successful Malay business persons may have felt less need for th e privileges accorded
Malays through the qu ota system and citizenship provisions the protection of which was vested in
the Rulers by the Constitution.194 Their interests were also affected by the business interests of the
Rulers and the influence of the Rulers in obtaining government contracts, licences and timber
concessions. The Malay entrepreneu rial class, as well as the non-Malay entrepren eurs, may have felt
their business potential was constrained b y the competitive advantage R ulers and their royal families
could obtain through their influence.195 Many Malays may have also come to the view that the real
source of protection for their special rights and privileges, to the extent they still hold these dear, is
not so much through the Rulers as it is through the leverage they hold in the political process.196
These changes in the cultura l attitudes of M alays permitted a more sub stantial challe nge to
the position of the Rulers than had been possib le in the past. 197 UMNO and the governing coalition
appear to have sensed that the support of the Malay Rulers was no longer necessary to secure the
support of the Malay population. For the Rulers the consequence of this change in the attitude of
Mala ys is that the importance of the Malay Rulers for the Malay people and in Malaysian politics
appears to have been substantially, and probably irrevocably, reduced.198

V.

Conclusion
The removal of the Rulers' immunity was a significant constitution al development in

Malaysia. The move of the executive to rein in the influence and alleged excesses of the Rulers was
brought about with apparent public support that is perhaps somewhat surprising given the historical
reverence to the Malay Rulers and their importance as a symbol of Malay unity. The Government
demonstrated a willingness to crack down on influence and extravagance, a step they would have
been unwilling to take if it meant the loss of the precious support of the Malays.
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Their ability to take the steps they did suggests a c ontinuin g change in the cultural attitude
of the Malays to the Malay R ulers. The reduced degree of unquestioning reverence for the Malay
Rulers and their symbolic significance appears to be more substantial than it was in 1983 given the
relatively limited success of the Government in 1983 compared to 1993. The Malay Rulers had been
exerting considerable influence in Malay society and politics in spite of the constitutional limits on
their powers. However, the events of 1993 appear to have irrevocably reduced the significance of
the Malay Rulers in Malay society and in the politics of Malaysia.
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33, at 238-62. Acco rding to Braddell (at 13),
With Federation there gradually came about an absolute absorption of authority by British
officers throu ghou t the Fe derat ed M alay States. Discounting exaggeration and looking
fairly at the position to-day, the jurist can only say that the protecting power is de facto
ruling the Federated Malay States and the Malay Rulers are merely registering that rule, the
position today being de facto, but not d e jure, only minimally different from that in a
colonial protectorate.

42.

Even their powers with respect to religious and cultural matters may have been impinged upon
- see Ahmad Ibrahim, supra note 26, at 56-57.

43.

With respect to the Malayan Union struggle generally see J. ALLEN, THE MALAYAN
UNION (Monograph Series No. 10, Southeast Asian Studies, Yale University, 1967); A. LAU,
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THE MALAYAN UNION CONTROVERSY 1942-48 (Singapore: Oxford U niversity Press,
1991). See a lso J .P. O NGK ILI, NATION BUILDING IN MALAYSIA 1946-1974, 38-52
(Singapore: Oxford Unive rsity Press , 1985 ); and M ohd. A riff Yuso f, Post-War Political
Changes, Constitutional Developmen ts Towards Independence and Changing Conceptions of
Judicial Review in Malaysia, [1982] J. OF MALAYSIAN AND COMPARATIVE LAW 19,
20-24.
44.

On the Malayan Union scheme see e.g., id., Lau, at 83-90; id., Ongkili, at 40-42; and id .,
Yusoff, at 20-24.

45.

Id., Ongkili, at 41-42.

46.

On the reaction to the Malayan Union sc heme see e .g., id., Lau, at 123-145; id., Ongkili, at 4252; and Allen, 24-25, 33-36, 41-45.

47.

On the development of UMNO see e.g., G.P. MEANS, MALAYSIAN POLITICS, 99-102 (2nd
ed., London: Hod der and Stoughton , 1976).

48.

See the FEDERATION OF MALAYA AGR EEM ENT , 194 8, Or der i n Co unc il, S.I. No. 108
of 1948 in Statutory Instruments 1948, Vol. 1, Part 1, p. 1231. See also the FEDERATION OF
MALAYA GOVERNMENT GAZETTE, FEDERAL GOVERNMENT, for the period 1 Feb. 30 June, 1948, pp. 33-109. On the ev ents le adin g to the signin g of the Feder ation of Ma laya
Agreement see Ongkili, supra note 43, at 53-59; and Lau, supra note 43, at 151-182 and 188209.

49.

See Arrifin Omar, supra note 18, at 50-54 on the changing Malay perceptions of the Rulers.
Indeed , a com ment in a M alay ne wsp aper in April of 194 6 we nt so fa r as to s ay,
... it is not the rakyat (people) that has comm itted derhaka (treason) towa rds the raja (Ruler)
but on the contrary, it is the raja that has comm itted derhaka towards th e rakyat.
Cited in Ariffin Omar, Kerajaan and Rakyat: A Malay Sense of Ident ity - Pa rt I, 13(2) ALIRAN
MONT HLY 7 at 9 (1993 ).

50.

On UMNO becom ing the substantive protectors of the Malays and the Rulers becoming
symbolic protectors see Muzaffar, supra note 11, at 57-63.

51.

See Y.A.M. Raja Azlan Shah, supra note 24 at 76,79; TUNKU ABDUL RAHMAN,
LOOKING BACK 27 (Kuala Lumpur: Pustaka Antara, 1981); Muzaffar, supra note 11, at 6162.

52.

FEDERAL CONSTITUTION, Arts. 3, 70, 71 and Schedule Eight, Part I, ss. 1, 2. The Federal
Constitution was set out in the First Schedule to THE FEDERATION OF MALAYA
AGREEMENT, 1957, notice of which was given in the GAZETTE (U.K), December 11, 1957,
Notification No. (New Series) 888 . For similar provisions w ith respect to the Rulers being the
heads of religion in their own states see infra note 63.

53.

See the 1948 Federation Agreement supra note 48, ss. 67-76.
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54.

Art. 38(1) and the Fifth Schedule.

55.

Art. 32(1). On the role of the King see Raja Azlan Shah, supra note 24; and R.H. Hickling,
The Yang di-Pertuan Agong as Head of the Executive, [1991] (MALAYSIAN) SUPREME
COURT JOURNAL 43.

56.

Art. 32(3) and the Third Sch edule, Part I. The Conference of Rulers consists of the Rulers of
the nine former peninsular Malay states and the Governors of the states of Penang, Melacca,
Sabah and Sarawak. For the purposes of the election of the King the Conference of Rulers
consists of just the Rulers of the nine former p eninsular M alay states. See the Fifth Schedule
to the Federal Constitution. On the election of the King see F.A. Trindade, The Constitutional
Position of the Yang di-Pertuan Agong, in F.A. TRINDADE & H.P. LEE, THE
CONSTITUTION OF MALAYSIA: FURTHER PERSPECTIVES AND DEVELOPMENTS,
supra note 24, 101 at 103-6. See also Dato Dr. Visu Sinnadurai, The Yang di-Pertuan Agong:
The Appointment Process under the Federal Constitution, [1989] (Malaysian) SUPREME
COURT JOURNAL 65.

57.

Art. 66(3). This provision was subsequently amended - see Part II F below.

58.

Art. 66(3) simply provided that a bill passed by both Houses "shall be presented to the Yang
di-Pertuan Agong for his assent" and Art. 66(4) simply said that he was to signify his assent
by causing the Public Seal to be affixed to the B ill. Th is w as la ter am end ed. S ee Pa rt II F
below.

59.

See the Constitutions of the States of Malaysia: Johore, Second Part, Art. 31; Kedah, Art. 60;
Kelantan, First Part, Art. 39; Negeri Sembilan, Art. 64; Pah ang, Part II, A rt. 34 ; Pera k, Pa rt I,
Art. 38; Perlis, Art. 60; Selangor, Art. 78; Trengganu, First Part, Art. 36.

60.

Art. 43(2)(a). For similar provisions w ith respect to the States see the Constitutions of the
States of Malaysia: Johore, Second Part, Arts. 3, 4(2)(a); Kedah, Arts. 35, 37(2)(a); Kelantan,
First Part, Arts. 12, 16(2)(a); Negeri Sembilan, Arts. 36, 38(2)(a); Pahang, Part II, Arts. 2,
4(2)(a); Perak, Part I, Arts. 12, 16(2)(a); Perlis, Arts. 35, 37(2)(a); Selangor, Arts. 51, 53(2)(a);
Trengganu, First Part, Arts. 10, 14(2)(a).

61.

Art. 40(2).

62.

See the Federal Constitution, Sch. 8, Part I, ss. 1(2), 2. See also the Constitutions of the States
of Malaysia: Johore, Second Part, Art. 8; Kedah, Art. 39; Kelan tan, First Part, Art. 15; Negeri
Sembilan, Art. 40; Pahang, Part II, Art. 6; Perak, First Part, Art. 18; Perlis, Art. 39; Selangor,
Art. 55; Trengganu, First Part, Art. 12. For a general discussion of the powers of the King see
Trindade, supra note 53; and Azlan Shah, supra note 24.

63.

See the Constitutions of the States of Malaysia: Johore, First Part, Art. 57A; K edah, Art. 33B;
Kelantan, First Part, Art. 6; N egeri Sembila n, Art. 6; Pah ang, Part I, Art. 24; Perak, Part I, Art.
6; Selangor, Art. 48; Trengganu, First Part, Art. 4.

64.

See the Constitutions of the States of Malaysia: Kedah, Art. 26; K elantan, Second Part, Art.
26; Pahang, Part I, Art. 12A; Perak, Part II, Art. 26-27; Perlis, Art. 26; Selangor, Art. 41;
Trengganu, Second Part, Art. 33A.
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65.

See the Constitutions of the States of Malaysia: Kedah, Art. 18(2); Kelantan, Secon d Part, Art.
22A; Nege ri Sem bila n, Ar t. 12 ; Pah ang, P art I, Arts. 14, 17; Perak, Part II, Art. 15; Perlis, Art.
18(2); Selangor, Art. 21; Trengganu, Second Part, Art. 16A.

66.

See the Cons titutions of the States of Ma laysia: Kedah , Art. 30; Kela ntan, Second Part, Art.
43; Negeri Sembilan, Art. 26; Pahang, Part I, Arts. 28, 29; Perak, Part II, Art. 25; Perlis, Art.
30; Selangor, Art. 40; Trengganu, Second Part, Art. 31.

67.

See the Constitutions of the States of Malaysia, for example: Kedah, Art. 33; Kelantan, Second
Part, Art. 49; Perlis, Art. 32; Selangor, Art. 40; Trengganu, Second Part, Art. 31. For a general
discussion of the powers of the Rulers see Raja Azlan Shah, supra note 24.

68.

Art. 40(1).

69.

Art. 43(2)(b).

70.

Art. 122B(1).

71.

See the discretionary pow ers referred supra note 62 and the accompanying text.

72.

See the Federal Constitution, Sch. 8, Part I, s. 1(1). See also the Constitutions of the States of
Malaysia: Johore, Second Part, Art. 7; Kedah, Art. 39; Kelantan , First Part, Art. 15; Negeri
Sembilan, Art. 40; Pahang, Part II, Art. 6 ; Pera k, Pa rt I, Art. 18; Perlis, Art. 39; Selangor, Art.
55; Trengganu, First Part, Art. 12.

73.

Art 181(1). S tate Constitutions also expressly preserved the prerogatives, powers and
jurisdiction of the Ru ler of the State except to the extent they were affected by express
provisions in the particular state Constitution - see J ohore, Third Part, Art. 8; Kedah, Art. 76;
Kelantan, First Part, Art. 62; Negeri Sembilan, Art. 79; P ahan g, Par t II, Art. 54; P erak , Part I,
Art. 62; Perlis, Art. 76; Selangor, Art. 96; Trengganu, First Part, Art. 63.

74.

Art. 159(5). On the que stion of the relationship betw een Art. 38(4), Art. 159(5), Art. 66 (see
Part II F) and the question of whether the consent of the Conference of Rulers was required see
Shad Saleem Faruqi, The Scep tre, the Sword and Constitution at a Crossroad, [1993] 1 Current
Law Journal xlv at xlv-x lvi, xlix-li, and lii-liv; and Abdu l Aziz Bari, Constitutional
Amendment 1993: Thoughts on the Aftermath, the Procedures, the Rulers and the D emoc racy,
MALAYSIAN LAW NEWS, June 1993, 22 at 22-23.

75.

See Azlan Shah, supra note 24, p. 88.

76.

Art. 42(1). State Constitutions also expressly gave the power to the Ruler of the state to grant
pardons in the manner provid ed for in Art. 42 of the Federal Constitution - see Johore, Second
Part, Art. 12; Kedah, Art. 42; K elantan, First Part, Art. 27A; Negeri Sembilan, Art. 45; Pahan g,
Part II, Art. 15; Perak, Part I, Art. 27A; Perlis, Art. 42; Selangor, Art. 60; Trengganu, First Part,
Art. 25A.

77.

Art. 42(1). The Constitution was amended to provide for the Federal territories of Kuala
Lumpur and Labuan. With respect to the Federal Territories see Constitution (Am endment)
Act (No. 2) 1973, Laws of Malaysia, 1973, Act A206 (which created the Federal Territory of
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Kuala Lumpur), s. 11 and the Schedule to the Act. With respect to Labuan see Constitution
(Amendme nt) (No. 2) Act, 1984 Laws of Malaysia, 1984, Act A585 (which created the Federal
Territory of Labuan), s. 12.
78.

Art. 42(4)(b).

79.

Art. 42(5).

80.

Arts. 42(8), (9).

81.

See Ongkili, supra note 43, at 202.

82.

On the May 13th riots and their aftermath see J.P. Ongkili, supra note 43, at 199-216; GOH
CHENG TEK, THE MAY THIRTEENTH INCIDENT AND DEM OCR ACY IN MA LAY SIA
(Kuala Lumpur: Oxford University Press, 1971); TUNKU ABDUL RAHMAN, MAY 13:
BEFORE AND AFTER (Kuala Lumpur: Utusan Melayu Press, 1969); F.V. GAGLIANO,
COMMUNAL VIOLENCE IN MALAYSIA 1969: THE POLITICAL AFTERM ATH (Athens,
Ohio: Ohio U niversity Centre for International Studies, 1970 ).
For the Proclamation of the Emergency pursuant to Article 150 of the Federal Constitution see
P.U.(A) 145/69, 15 May 1969. Uncompleted elections in Sabah and Sawarak were suspended
by the Emergency (Essential Powers) Ordinance, 1969, P.U.(A) 146/69, 15 May 1969. An
order dated 15 May 1969 also directed the legislative assemblies of the states not to meet - see
P.U.(A) 147/69.

83.

See Ongkili, supra note 43, at 216.

84.

See the Constitution (Amendmen t) Act, 1971, Laws of M alaysia, Act A30, s. 6 amending A rt.
153 of the Federal Con stitution to add Art. 153(8 A).

85.

The New E conom ic Polic y is set out in Gov ernme nt of Mala ysia, SE CON D M ALA YSIA
PLAN, 1971-1 975 especially paras. 133-15 6 (Kuala Lumpur: G overnment Press, 19 71).

86.

See the Sedition Act, 1948, Laws of Malaysia, Act 15, as amended by P.U.(A) 282/70, ss.
3(1)(f), 3(2)(b),(c). See also the Constitution (Amendment) Act, 1971, Laws of Malaysia, Act
A30, ss. 2-4 amending Articles 10, 63, and 72 of the Federal Constitution allowing Parliament
to pass laws restricting freedom of speech otherwise protected by Art. 10 "in the interest of the
security of the Federation ... public order or morality" [see the amended v ersion of Art.
10(2)(a)] and "prohibiting the que stioning of any matter, right ... [or] privilege" set out with
respect to citizenship, language rights or quotas in favour of the Malays [see the amended
version of Art. 10(4)]. It made members of Parliament and state legislative assemblies subject
to charges of sedition in respect of these matters [see the ame nded v ersion s of Arts. 6 3 and 7 2].
It also made amendments to these sections subject to the consent of the conference of Rulers
[see amend ed Art. 159 (5)].

87.

See the provisions cited sup ra note 83, which also prohibited the questioning of the rights or
privileges of the Rulers. See Ongkili, supra note 43, p. 223.

88.

See the Constitution (A mendment) A ct, 1971, Law s of Malaysia, A ct A30 of 19 71, s. 7
amending Art. 159 of the Federal Constitution which deals with the amendment of the
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Constitution.
89.

For a discussion of the 198 3 constitutional crisis see H.F. Rawlings, The Malaysian
Constitutional Crisis of 1983, 35 I.C.L.Q. 237 (198 6); H.P. Lee, The Malaysian Constitutional
Crisis: King, Rulers and Royal Assent, in F.A. Trindade and H.P. Lee, supra note 24, at 237;
V. Lowe, Redefining the "Constitutionality" of the Monarchy: The 1983 Constitutional
Amendment Crisis in Malaysia, 2(2) Kajian Malaysia: JOURNAL O F MALAYSIAN
STUDIES 1 (1984); S. Barraclough and P. Arudsothy, The 1983 Malaysian Constitutional
Crisis: Two Views and Select Documents (July 1985; Griffith University, Centre for the Study
of Australian-Asian Relatio ns, Research Paper N o. 32).

90.

Constitution (Amendment) Bill, 1983, s. 12(b) which would hav e amended Art. 66(5) of the
Federal Constitution.

91.

Constitution (Amendmen t) Bill, 1983, s. 21 which would hav e amended s. 11(3 ) of the Eighth
Schedule to the Federal Constitution which Parliament can do pursuant to Art. 71 of the
Federal Constitution.

92.

Federal Constitution, A rt. 150(2).

93.

Art. 150(1).

94.

Art. 40(1).

95.

Constitution (Amendment) Bill, 1983, s. 20 which would have amended Art. 150 of the
Federal Constitution.

96.

On the election of the Kin g see supra notes 55-56 and the accomp anying text.

97.

Rawlings, supra note 89, at 246; Barraclough and Arudsothy, supra note 89, at 10-11.

98.

In the case of Perak the dispute arose over a refusal to increase the Sultan's allocation of land
and mining concessions. The Sultan refused to attend any functions wh ere the Menteri Besar
was present and finally decided to sport a beard until the Menteri Besar had resigned. Id.,
Rawlings, at 245; Barraclough and Arudsothy, at 11; Shah, supra note 24, at 80-81.

99.

Id., Rawlings, at 245; Barraclough and Arudsothy, at 11; and Lee, supra note 89, at 241-42.

100. Id., Rawlings, at 245; Barraclough and Arudsothy, at 10-11.
101. Lowe, supra note 89, at 8-9.
102. Constitution (Amendment) (No.1) Act, 1984, Laws of Malaysia, Act A584, s. 2. See Rawlings,
supra note 89, at 250-253.
103. Id., Constitution (Amendment) (No. 1) Act, 1984, s. 2. The compromise solution provided that
the King would assent to the original Bill yielding the Constitution (Amendment) Act, 1983,
Laws of Malaysia, Act A566, w hich contained sev eral amendments n ot in contention, and that
the Government would imm ediately introduce another Bill that would amend the Constitution
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(Amendme nt) Act, 1983 to implement the terms of the compromise. The Bill effecting the
terms of the comp romise bec ame the C onstitution (Amend ment) (No .1) Act, 198 4. See id.,
Rawlings, at 250-253.
104. See id., Rawlings at 251; and Lee, supra note 89, at 247-48.
105. See Barraclough and Arudsothy, supra note 89, at 13, 17, 20.
106. Lowe, supra note 89, p. 12. Barraclough and Arudsothy, supra note 89, pp. 1.
107. Most of the references on the Gomez incident and its aftermath are drawn from the NEW
STRAITS TIMES and THE STAR . These are the major English daily newspapers. However,
they are known to be either controlled or influenced by parties in the Barisan National, the
governing coalition. The NEW STRAITS TIMES is said to be in the hands of persons
supportive of UMNO, the Malay party in the Barisan National, and THE STAR is said to be
effectively controlled by the Malaysian Chines e Association, the Ch inese party in the Barisan
National. Major Malay and C hinese language dailies are also said to be subject to government
control or influence. See Syed Arabi Idid, Malaysia, in Achal Mehra (ed.), PRESS SYSTEMS
IN ASEAN STATE S 41 esp. at 46-49 (Singapore: Asian Mass Commun ication Research and
Information Centre, 1989); E.T. GOMEZ, POLITICS IN BUSINESS: UMNO'S CORPORATE
INVESTMENTS 51-106 (Kuala Lumpur: Forum, 1990); Mustafa K. Anuar, The Malaysian
1990 General Election: The Role of the BN Mass Med ia, 8(2) Kajian Malaysia 82 (19 90);
Democracy Games, FAR EASTERN ECONOMIC REVIEW, Feb. 11, 1993, pp. 20-22; and
Deals: A Triumph for Anwar, ASIAWEEK, Jan. 20, 1993, p. 45. Indeed commenting on the
exposures of excesses of the Rulers (on these excess see infra notes 116-122, 163-164 and the
accompanying text) on e commentator no ted that,
What a lot of us tend to forget is that our controlled media only revealed to the public what
those at the top wanted us to know, nothing more, nothing less.
And commenting on the cessation of the exposures of the Rulers excesses when the Rulers
eventually consented to the constitutional amendments said,
So why did the media suddenly shy away from its new found role as champions of the
ordinary citizen? Simply because they were obeying instructions.
See Anil Netto , Amend ments to th e Amend ments: So me Reflectio ns, 13(2) ALIRAN
MON THLY 16, 17 (1993). In the interests of providing some balance ASIAWEEK, the FAR
EASTERN ECONOMIC REVIEW and ALIRAN are referred to.
108. There had been instances where members of royal families had been charged before - see
Gomez lodges police report, Zaman: W e will seek A-G's direction to investigate case, NEW
STRAITS TIMES, Dec. 7, 1992, at 1, 4. One o f these in fact involved the Sultan o f Johor in
1973 when he was Tengku M ahmood Iskander o n a charge for causing bodily injury for which
he was convicted (see Public Prosecutor v. Ten gku Mahmo od Iskander & Ano r., [1973]
MALAYAN LAW JOURN AL 128). Another of these incidents involved the Sultan of Johor
again when he was Tengku Mahmood Iskander on a charge of culpable homicide for which he
was convicted (see Public Prosecutor v. Tengku Mahmood Iskander, [1977] 2 MALAYAN
LAW JOURNAL 123). See also infra notes 178 to 181 and see M uzaffar, supra note 11, at 74.
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Indeed concerns had been raised as early as the first half of the 19th century, see Abdullah bin
Abdul Kadir Munshi, HIKAYAT AB DULLAH I & II (Puastaka Antara, 1968) as cited and
discussed in id., Muzaffar, at 41-49.
109. According to one letter published in the NEW STRAITS TIMES the instruction to withdraw
came from "higher authorities" - see Crux of the problem lies with the JHA, NEW STRAITS
TIMES, Dec. 7, 1992, p. 13. See also, Tackle the real problem in Johor, NEW STRAITS
TIMES, Dec. 8, 1992, at 13.
110. For reports on the Douglas Gomez incident see Gomez lodges police report, Zaman: We w ill
seek A-G's direction to investigate case, NEW STRAITS TIMES, Dec. 7, 1992, at 1, 4; Gomez:
Sultan beat me, NEW STRAITS TIMES, Dec. 8, 1992, at 1, 3. See als o The Limits of Roya lty,
ASIAWEEK, Dec. 18, 1992, at 38; Bending the rulers: sultan's behaviour raises do ubts over
role of royalty, FAR EASTERN ECONOMIC REVIEW, Dec. 24-31, 1992, at 16.
111. The Johor Military Force (JMF) was an independently run state police force. Johor was the
only state to have such a force of its own. The Gomez incident and the subsequent venting of
concerns with respect to the Johor royal family and the JMF led to a review and eventual
disbanding of the JMF. See State withdraws funds for JMF, THE STAR, Dec. 19, 1992, at 2;
Waiting for report on JMF, TH E STAR, Feb. 1, 19 93, at 2; End to Joh or Military Force,
Muhyiddin: Sultan's private army will be disban ded, NEW STRAITS TIMES, Au g. 14, 1993,
at 1, 2; Cabinet approves proposal to disband the JMF, NEW STRAITS TIMES, Aug. 19,
1993, at 1, 5.
112. Id.
113. Gomez lodges police report, Zaman: We will seek A-G's direction to investigate case, New
Straits Time s, Dec . 7, 19 92, at 1, 4. Th e Sult an's so n wa s later charge d and plead ed no t guilty see Tengku Majid charged, Ruler's son pleads not guilty to causing hurt, allowed bail of
$2,000, New Straits Times, Dec. 16, 1992, at 1, 2.
114. See e.g., Abdullah: Rakyat ashamed an d angry, New Straits Times, Dec. 7, 1992, at 4; Stem
violence, Malay congress to government, New Straits Times, Dec. 7, 1992, at 4; Study on
extent of Rulers' immunity to legal action, New Straits Times, Dec. 8, 1992, at 1, 3 (claiming
that several MPs called on the government to take firm measures to protect the people against
the wrath of the Johor royalty to ensure that "the weak would not be intimidated by the
strong"); Gafa r on h ocke y coac h Go mez 's revelation, New Straits Times, Dec. 9, 1992, at 1 (in
which Gafar Baba, the Deputy Prime Minister, said that it was "unbelievable that such an
incident [could] happen in a co untry that practises democracy and ha s a modern
administration"). A motion was pass ed in the D ewan R akyat (Lower House) on December
10th that read:
That the house which sits today feels extremely sad and views seriously the incident
involving a Malaysian citizen, Douglas Gomez, who was injured at the Istana Johor on
Nov. 30, 1992 by the Sultan of Johor.
That the House decides that the incident was an abuse of power which goes against the
spirit of the Federal Constitution and was contrary to the laws of the country which are
based on the system of co nstitutiona l monarch y and parliam entary demo cracy. ...

F-12
12
See Parliament calls for action, New Straits Times, Dec. 11, 1992, at 1, 3.
115. See e.g., Clerk: I was fined too for obstructing Johor Sultan's car, New Straits Times, Dec. 12,
1992, at 4 (a man alleged that he had been forced by a gun-wielding man to pay an exorbitant
fine of $M600 (about $US235) for allegedly obstructing the Sultan's car when the maximum
fine for such an offence was only $M300 (about $US120)); Motorist: I was fined $500 for
blocking royal motorcade, New Straits Times, Dec. 14, 1992, at 2; and Police compiling list
of penalized motorists, New Straits Times, Dec. 16, 1992, at 1. Other revelations of alleged
abuses by the Sultan of Johor and the Johor Ro yal Family were subsequently made in
Parliament on January 19th, 1993 when the amendmen ts to the Constitution were first
introduced. Perhaps the most serious of these was the conviction of the Sultan of Johor when
he was Raja Muda before he became Sultan, on a charge of "culpable homicide not amounting
to murder" for which he was fined $M6,000 and sentenced to jail for six months (see Pub lic
Prosecutor v. Tengku Mahmood Iskander, [1977] 2 Malayan Law Journal 123). He was later
pardoned. There were also five allegations of assault committed after he became Sultan, two
allegations of assault by the Tunku Mahkota and three allegations of assault by the Tunku
Bendahara (Tunku Abdul Majid Idris). For a report of these allegations made in Parliament
see List of criminal acts done by the Johor Sultan, New Straits Times, Jan. 20, 1993, at 4.
116. It was alleged that between 1988 and July, 1992 they were given 37,223.6 hectares of timber
worth $270 million - see Keng Yaik: Pressure from P alace, Pahang royalty demands mo re
timber concessions , says Minister, New Straits Times, Dec. 18, 1992, pp. 1, 2; see also Lim:
93,000 acres given to Sultan, The Star, Dec. 18, 1992, at 2 (noting that the annual timb er quota
for the state from 1991-1995 is 30,000 acres). These allegations were challenged by the
Pahang Royalty - see Tengku Mohkota denies using pressure, New Straits Times, Dec. 18, at
1; see also Adib explains stand on timber concession issue in Pahang, New Straits Times, Dec.
19, 1992, at 2.
117. See e.g., Union: Review timb er permits for royalty, New Straits Times, Dec. 15, 1992 , at 2
(West Malaysia Forest Officers Union claim royalty's involvement in the timber industry has
made it difficult for its members to discharge their duties); Palace had some officers moved
out, The Star, Dec. 18, 1992, at 2 (Pahang palace involved in choosing areas for forest
concessions and work on access roads begun without approv al; uncooperative forestry officers
transferred); Pahang Prince: Amendments good, The Star, Dec. 18, 1993, at 2 (Pahang prince
notes that "it has been the practice of the pala ce to expect certain privileges from the
Governmen t but this has never been over-publicized").
118. See Intellectuals: Rulers fear civil and criminal action, New Straits Times, Jan. 16, 1993, at 2.
119. See Customs seize three lux ury cars, New Straits Times, Jan. 8, 19 93, at 1. One of the cars
was seized from a timber tycoon on suspicion of evading import duty using an "Approved
Permit" issu ed to the Su ltan of Pahan g.
120. See e.g., Palace had some officers moved out, The Star, Dec. 18, 1992, at 2 (also alleging
Pahang palace was involv ed in choosing areas for forest concessions); Union: Review timber
permits for royalty, New Straits Times, D ec. 15, 1992, at 2 (We st Malaysia Forest Officers
Union claim royalty's involvement in the timber industry has made it difficult for its members
to discharge their duties).
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121. See 79 reports of sedition referred to A-G for advice, says Haniff, New Straits Times, Jan. 29,
1993, at 2; and Haniff: Rulers will get what is within the law, The Star, Feb. 13, 1993, at 2
(190 reports of sedition had been received - sample of two sen t to A-G for further action).
None of the allegations had been pursued at the time this article was written.
122. See Karpal to apply to set aside writ, New Straits Times, Jan. 7, 1993, at 2; Feb. 7 hearing for
Kelantan royalty suit against Karpal, New Straits Times, Jan. 22, 1993, at 4.
123. Businessman lodges report against Dr M, New Straits Times, Jan. 20, 1993, at 7.

124. See Study on extent of Rulers' immunity to legal action, New Straits Times, Dec. 8, 1992, at
1, 3. There were also letters published in newsp apers calling for s teps to be tak en - see, e.g.,
Time to redefine powers of Rulers, New Straits Times, Dec. 8, 1992, at 13; Unab le to tolerate
anymore abuse, misconduct by royalty, New Straits Times, Dec. 8, 1992, at 13.
125. The first hint of this came as early as December 9th, 1992 - see UMNO calls meeting, Gomez
case: Gafar to table motion in Parliament to day, New S traits Times, D ec. 10, 199 2, at 1, 2
(noting UMNO council would discuss possible constitutional amendments) and Parliament
calls for action, PM: Special session may be held to amend constitution, New Straits Times,
Dec. 11, 1992 , at 1, 3. See also Cabinet to decide when to give notice to Dewan Rakyat [lower
Hous e], New Straits Times, Dec. 16, 1992, at 1; Draft almost ready, The Star, Dec. 27, 1992,
at 2; UMNO studies draft: Proposed am endments to be h anded to Cabin et tomorrow, New
Straits Times, Jan. 5, 1993, at 1.
126. See e.g., DAP supports stand taken by government, New Straits Times, Dec. 8, 1992, at 3;
PRM hails Dr. M's stand on royalty, New Straits Times, Dec. 7, 1992 , at 4; Parliament calls
for action, PM: Special session may be held to amend constitution, New Straits Times, Dec.
11, 1992, at 1, 3 (noting that all parties including opposition parties PAS and DAP wanted
action to be taken to prevent a recurrence of the Gomez incident and supporting the
government's efforts to check the behav iour of the Rulers).
127. See e.g., Stem violence, Malay congress to government, New Straits Times, Dec. 7, 1992, at
4 (Malay Intellectual Congress express es outrage at Gomez incid ent); Teachers told to stay out
of palace meet, New Straits Times, Jan. 2, 1993, at 2 (National Union of the Teaching
Profession expresses support for the government's move to amend the constitution); Ulamas
back constitutional change, New Straits Times, Jan. 1, 1993, at 2 (U lamas Associatio n of
Malaysia supports the amendments); UM academics back Governm ent proposal on Rulers'
immu nity, New Stra its Time s, Jan. 8 , 1993 , at 2 (Un iversiti M alaya Aca demic Staff
Association exp ress support for the governm ent's move to remove th e Rulers' immunity).
128. See e.g., Qualities worthy of a Ruler in light of Islamic teachings, New Straits Times, Dec. 15,
1992, at 11; Amendments according to Islam, New Straits Times, Jan. 11, 1993, at 2; Mok tar:
Heads of State and Islam must lead by example, New Straits Times, Jan. 26, 1993, at 2; Zaleha:
Action was against Islamic teachings, New Straits Times, Jan. 21, 1993, at 2 (Rulers acted
against Islam by rejecting amendments).
129. Constitution (Amendmen t) Bill, D.R. 1/93, published in the Government Gazette, 21 Jan.
1993, s. 7(a). The proposed amendments were also set out in Changes proposed to be made
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to articles of the constitution, New Straits Times, Jan. 13, 1993, p. 2.
130. Id., s. 2.
131. Id. s. 7(b).
132. Id., s. 8.
133. Id., s. 4(b) amending Art. 42 of the Federal Constitution which provides for pardons and the
appointment of pardons boards.
134. Id., s. 4.
135. Id., s. 5 amending Art. 63 of the Federal Constitution.
136. Id.
137. Id., s. 6 amending Art. 72 of the Federal Constitution.
138. Amendm ents made to proposal to remove legal immun ity: Six Rulers say 'yes', New Straits
Times, Jan. 18, 1993, at 1, 2.
139. The provision for the special court was added as an amendment to Art. 181 of the Federal
Constitution with consequ ential amendmen ts to Art. 38. See Constitution (A mendment) B ill,
D.R. 1/93 (as passed by the Dewan Rakyat on the 19th January 1993 and the Dewa n Negara
on the 20th January 1993) amendments to the Bill having been submitted prior to second
reading in "Proposal to Ame nd the Constitution (Amendmen t) Bill 1993 to be Moved by the
Honourable Prime Minister". These am endments were set out in Proposed amendments to the
constitution, New Straits Times, Jan. 19, 1993, at 2.
140. See Amendments made to proposal to remove legal immunity: Six Rulers say 'Yes', New
Straits Times, Jan. 16, 1993, at 1, 2; Change to take its course: PM tables amendme nt Bill
despite Rulers' disagreement, New Straits Times, Jan. 19, 1993, at 1, 4.
141. See Decision of the Special Meeting of the Conference of Rulers on Jan. 18, '93, New Straits
Times, Jan. 19, 1993, at 2; and Rulers: Closer study of draft Bill Needed, New Straits Times,
Jan. 19, 1993, at 1.
142. In the 180 seat Lower House 129 government coalition members and 4 independents voted for
the amendments. Sixteen opposition D emocratic A ction Party mem bers abstain ed from vo ting.
Fourteen opposition Parti Bersatu Sabah members, four oppo sition Democratic Actio n Party
members and six oppo sition Semangat '46 mem bers were absent. Sev en opposition Islamic
Party of Malaysia members abstained at the first reading stage and then staged a walkout before
the second reading. In the 69 seat Upper House all 57 senators present voted in favour of the
Bill. Twelve opposition S emangat '46 members w ere not present. See 133 M Ps vote to
remove legal immunity of Rulers: Amendment Bill passed, New Straits Times, Jan. 20, 1993,
at 1, 2 an d Sen ate pa sses B ill una nimo usly, New Straits Times, Jan. 21, 1993, at 1, 2. See also
Showdown with the Royals, Asiaweek, Jan. 27, 1993, at 30.
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143. According to the Prime Ministe r, in his speech introducing the amendments in the Dewan
Rakyat,
the actions of the Rulers and those hiding behind the Rulers who exceed their rights and
privileges, are becoming serious w ith the passage of time. It is possible that this could
become more serious in the future. If the law is not amended, as proposed, it is certain that
worse things could happe n to cause the institution of the monarchy to be hated by the
people. It is not impossible that, some day, representations may be made to abolish the
system of monarchy, whatever the provisions of the constitution.

The Proposed amendments are intended to prevent or stop hatred against the Rulers from
escalating which could lead to dem ands for the a bolition o f the royalty. The amendm ents
are to s ave th e Rul ers the mselv es and the sys tem o f cons titutio nal m onar chy.
The text of the speech is reported in M ove to safeguard Rulers' dignity, New Straits Times, Jan.
19, 1993, at 10, 11. See also Anwar:
144. For example, in the speech of the Prime Minister on introducing the amen ding Bill to
Parliament the Prime M inister noted that,
To further strengthen the constitutional provisions that p erpet uate th e system of mon archy,
a provision is being made that any resolution o r proposal to abolish the monarchy will be
deemed to be seditious and subject to the Sedition Act. [New Straits Times, Jan. 19, 1993,
at 10]
145. See the text of the speech of Prime Minister Mahathir on the introduction of the amen ding bill
on January 18, 1993. The text of the sp eech is set o ut in th e Mo ve to s afegua rd Ru lers' di gnity,
New Straits Times, Ja n. 19, 1993, at 10, 11. A ccording to the Prime M inister,
Although almost every Prime Minister and Menteri Besar [Chief Minister of a State] has
reported their problems to the Umno supreme council, the public was never informed. So
the people do not know of the problems faced by the Gov ernment. [Mov e to safeguard
Rulers' dignity, New Straits Times, Jan. 19, 1993, at 11]
146. On the breakup of UMNO see Fan Yew Ten g, The Umno Drama: Power Struggles in Malaysia
(Kuala Lumpur: Egret Pub lications, 1989).
147. See Semangat asks the Govt to be cautious, The Star, Dec. 17, 1992, at 2.
148. Semangat to oppose changes, The Star, Dec. 23, 1992, at 2; Semangat rejects amendments, The
Star, Jan. 4, 1993, at 2; Semangat 46 stages walkout, New Straits Times, Jan. 19, 1993, at 6;
Above the Law? Malaysia's Government and Sultans Clash Over Royal Rights, Asiaweek, Jan.
6, 1993, at 2 1-23.
149. Semangat rejects amendments, The Star, Jan. 4, 1993, at 2.
150. DAP supports stand taken by government, New Straits Times, Dec. 8, 1992, at 3; Parliament
calls for action, PM: Special session may be held to amend constitution, New Straits Times,
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Dec. 8, 1992, at 3.
151. Split over palace issue widens, The Star, Dec. 22, 1992 , at 2 (noting a split in the opposition
coalition in which DAP supported the Bill while other opp osition coalition mem bers did not).
152. Kit Siang: Why my party abstained in voting, New Straits Times, Jan. 21, 1993, at 3.
153. Id. See also DAP backs Bill but wants it referred to committee, New Straits Times, Jan. 19,
1993, at 6.

154. Koh: Kit Siang and party being submissive to S46, New Straits Times, Jan. 22, 1993, at 4; Isa:
Parties fear losing support of S46, New Straits Times, Jan. 21 1993, at 3; Fong: DAP only
seeks political mileage, The Star, Feb. 6, 1993, at 2. See also An il Netto, No one is above the
law: Not even S ultans and Cabin et Ministers, 13(1) Aliran M onthly 2, 3 (1993).
155. On PAS backing the response to the Gomez incident see Parliament calls for action, PM:
Special session may be held to amend Constitution, New Straits Times, Dec. 11, 1992, at 1,
3. On PAS originally backing the removal of immunity see PAS backs move to lift Rulers'
immunity, The Star, Dec. 24, 1992, at 2.
156. See supra note 139.
157. See e.g., Respect only a fair Ruler, says Hadi, New Straits Times, Jan. 19, 1993, at 6.
158. See Hadi on why PAS walked out, New Straits Times, Jan. 20, 1993, at 2.
159. See Royalty issue: Kelantan M B torn betw een being a Malay and a Muslim, Nik Aziz faces a
dilemma, New Straits Times, Jan. 25, 1993, at 1; Netto, supra note 154, at 3.
160. See PM: No m ore ex tra ben efits, R ulers to get o nly privileges, funds provided for by
legislation, New Straits Times Jan. 21, 1993, at 1, 2; Move to bring Rulers' treatment in line
with Federal decision: State privileges to go too, New Straits Times, Jan. 22, 1993, at 1, 6;
Kedah withd raws all perks given to royal household, New Straits Times, Jan. 26, 1993, at 2;
Government sets limit on royal privileges, The Star, Feb. 5, 1993, at 2; Decisions: N o More
'Extra Perks', Asia week,
161. Privilege withdrawn for Sultan's jet, New Straits Times, Jan . 27, 1993, at 2 (free parking in
hanger withdrawn for Su ltan of Pahang's Boeing 727 jet); Perak p uts all palace projects on
hold, New Stra its Times, Ja n. 27, 1993, at 2; State to curb Johor Rulers' extravagance, New
Straits Times, Jan. 25, 1993, at 2 (state to slash unbudgetted expenditures on palaces); SAS
escorts may be withdraw n, New Straits Times, Ja n. 22, 1993, at 4 (no m ore highly trained
special action squad (SAS) motorcade escorts for the Rulers); No more shares for the Rulers,
New Straits Times, Jan. 23, 1993, at 4; Ministry reviews privileges not under Act, New Straits
Times, Jan. 22, 1993, at 2; Council: Royals must pay tax on properties, The Star, Feb. 1, 1993,
at 2 (Johor Baru co uncil to collect tax not exempt and not pa id); No more docto rs on future
royal tours, The Star, Feb. 3, 1993, at 2.
162. Some of the reports in the media barrage were, e.g., Sultan of Kedah gets 160 ha concession
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a year, New Straits Times, Jan. 22, 1993, at 4 (also listing the Sultan's palaces and noting that
the state government paid $M 250,000 (about $US 98,000 ) for expenses incurred by the Sultan
on an overseas trip for flight tickets, accommodation and pocket money); No more jobs for
'royal contractor', New Straits Times, Jan. 21, 1993, at 4 (noting that the Selangor government
would stop awarding contracts to a royal family contractor who had gotten 3 contracts without
going through the norm al procedure of calling for tenders); Illegal to use royal gun permits,
The Star, Feb. 2, 19 93, at 2 (alleging th at the num ber of gun permits so ught per year by the
Negeri Sembilan Ruler m atched that of three batallions); Royalty owe RM 264,000 in
assessment arrears, The Star, Feb. 2, 1993, at 2 (Perlis royalty said to owe assessment arrears
for houses, shoplots, stalls and a cinema); Najib: Rulers have ab used armed forces perso nnel,
The Star, Feb. 2, 1993, at 2 (in 1984 a Royal Malaysian Navy captain on patrol duty was told
by a Ruler to jump from his boat and swim ashore where he was "abused" by the Ruler in front
of his s ubo rdin ates and the p ubli c alle gedl y for di stur bing the R uler 's pic nic) ; Lifes tyle w on't
be affected by withdrawal of extra ben efits, New Straits Times, Jan. 23, 19 93, at 1 (noting $M
69.32 million (abo ut $US 27.3 m illion) spent on renova tion of the King' palace in 1989, $M
6.8 million (about $US 2.7 million) spent on cutlery, $M 2.5 million (about$US 1 million)
spent on bedspreads and $M 300,000 (about $US 120,000) spent on storing the bed spreads);
Rulers Privy Purse 1991, New Straits Times, Jan. 23, 1993, at 4 (listing the substantial
allowances the Rulers are legally entitled to); RM 16 mil needed to maintain nine palaces, New
Straits Times, Jan. 23, 199 3, at 2; Land wrested from land less: Muhyiddin pled ges full probe,
New Straits Times, Jan. 25, 1993, at 2 (claims that state government withdrew 1600 ha of land
given to the landless in 1981 and awarded it to a company controlled by the Johor royal
family); Extremely wealthy but still wanting more business favours, New Straits Times, Jan.
26, 1993, at 2 (noting that the Royal family of Negeri Sembilan owns a large number of
businesses ranging from the construction of oil and gas rigs to the Malaysia franchise for 7Eleven stores); Kelan tan questio ned ove r $1.1 m im port duty, N ew Straits Times, Jan. 23,
1993, at 2 (import duty of $1.15 million (about $US 450,0 00) for th e impo rt of a Mercedes 600
car paid for by the state government for a royal family member); Istana becomes casino for a
birthday party, New Straits Times, Jan. 27, 1993, at 2 (unnamed Ruler alleged to have turned
palace into a casino for a birthday party contrary to Islamic practice).
163. Family ties being used for project approv als, New Straits Times, Jan. 22, 1993, at 6 (relatives
of the Sultan of Trengganu accused of using pressure to get approval of applications for
logging concessions and other projects); Former RMAF officer ordered to leave state, The Star,
Feb. 5, 1993, at 2 (air force lieutenant-colonel forced to leave state after a difference of opinion
with a Ruler); MB to stop pressure from royalty, New Straits Times, Jan. 22, 1993, at 6; Dept
heads briefed on palace orders, The Star, Feb. 1, 1993, at 2 (the Menteri Besar of Perlis saying
department heads would hav e to report to the state secretary before having an audience w ith
a Ruler or obeying a Ruler's orders and the state secretary would have to get the Menteri
Bes ar's permission); Guide on dealing with Rulers, The Star, Feb. 5, 1993, at 1 (the guide
required government officials to seek the approval of the Prim e Minister, or relevant Minister
or Menteri Besar before attending an audience with any of the Rulers, required the reporting
of the outcome of the discussion, and gave a list of orders from the Rulers to be ignored such
as orders to transfer officials to other departments, taking disciplinary action against an official
or a reque st of an o fficial to reveal particular information). The influence of the Rulers was
also noted in Testam ent to Selfishness: Interview w ith Aliran President Dr. Ariffin Omar on
legal immunity, 13(1) Aliran Monthly 6 at 8 (1993) in which Dr. Ariffin Omar was quoted as
saying,
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We must not forget that some of the Ru lers are building business and financial alliances
with certain individuals that are causing some concern to certain political leaders who feel
that these alliances may become a threat to their vested interests in the not too distant
future.
164. See Rulers say yes: King to refer amendment B ill to Parliament for modifications, The Star,
Feb. 12, 1993, at 1 (9 Rulers unanimously accept the proposed amendments); A Pact with the
Sultans, Asiaweek, Feb. 24, 1993, at 27; Royal assent: Sultans compromise on legal im mun ity,
Far Eastern Econom ic Review, Feb. 25, 1993, at 20. The Sultan of Kelan tan was apparen tly
unable to be pre sent at th e meetin g of the Rulers and conveyed his position through a proxy
given to the Sultan of Kedah which apparently rejected the amendm ents. However, the Sultan
of Kedah claimed that the Sultan of Kelantan told him orally to support the amendments. The
Sultan of Kelantan later denied hav ing given the oral modification of the pro xy although he
was alleged to have expressed his support for the amendments at a subsequent meeting on 15
February 1993. On these events and claims by the Sultan of Kelantan that the consent of the
Rulers was void see e.g., Sultan of Kelantan against amendments, The Star, Feb. 26, 1993, at
2; Kelantan Ruler voiced support for the Bill, says statement: Kedah Sultan stands firm, New
Straits Times, Mar. 5, 1993, at 1, 2; Sultan to stop his statements, New Straits Times, Mar. 7,
1993, at 2.
165. There were also some cosmetic changes such as moving the Special Court provisions to a new
article 182 of the Constitution and putting it in a new Part XV of the Constitution. The
amendment to the immunity granting article 181(2) was changed to read,
No proceedin gs whatsoever shall be brought in any court against a Ruler of a State except
in the Special Court established under Part XV.
A similar modification was made to the amendment o f Art. 32 with respect to the Kin g. Art.
182(2) provides that any proceed ings against a Ruler or the K ing "in his pe rson al cap acity"
shall be brought in a Special Court. See the Constitution (Amendment) Act, 1993, Laws of
Malaysia, Act A848, ss. 2, 7 and 7A.
166. S. 1A(1) of the Eighth Schedule to the Federal Constitution added by the Constitution
(Amendment) Act, 1993, Laws of Malaysia, Act A848, s. 9.
167. S. 1A(2) of the Eighth Schedule to the Federal Constitution added by the Constitution
(Amendment) Act, 1993, Laws of Malaysia, Act A848, s. 9.
168. S. 1A(3) of the Eighth Sched ule to the Federal Constitutio n added by the Con stitution
(Amendment) Act, 1993, Laws of Malaysia, Act A848, s. 9.
169. Constitution (Amendmen t) Act, 1993, Laws of M alaysia, Act A848, s. 2A add ing Art. 33A to
the Federal Constitution.
170. Id., s. 7A adding Art. 183 to the Federal Constitution.
171. See No major effect on Bill, says PM, The Star, Feb. 12, 1993, at 2.
172. In the 180 seat Lower H ouse there were 16 7 votes in favour of the ame ndments as revised . Six
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PAS members abstained . One PAS and six Semangat '46 membe rs were absent. DAP, Parti
Bersatu Malaysia and four indepe ndents voted in favo ur of the amendmen ts. See Bill on rulers
passed with 167 vo tes, New Straits Times, Mar. 10, 1993, at 1, 4. The states were required to
make corresponding amendments to their State Constitutions pursuant to Art. 71 and the Eighth
Schedule of the Federal Constitution. On the states moving to amend their constitutions see
e.g., Five states ready to make changes, New Straits Times, Mar. 10, 1993, at 1, 2; Muhyiddin:
Adopt standard draft, New Straits Times, Mar. 13, 1993, at 2; Johor Con stitution amended to
clarify role of Sultan: End to Palace interference, New Straits Times, June 21, 1993, at 1.
173. See e.g., A. Kadir Jasin, A resounding victory for democracy, New Straits Times, Mar. 14,
1993, at 13. See also the speech of the Prime Minister Mov e to safeguard Rulers' dignity, New
Straits Times, Jan. 19, 1993, at 10, 11.

174. The Government claimed it was not a power struggle. See Anwar: It's for good of our ro yalty,
New Straits Times, Jan. 9, 1993, p. 2 ("it is not to give additional powers to the Prime Minister
or the Menteris Besar"). How ever, the reports of the influence the Ru lers had in government
affairs suggests otherwise - see supra notes 117 and 160.
175. See supra notes 11 4 to 120, 162 to 1 63 and the accom panying text.
176. Indeed increased p ressure on the rulers w as hinted at. S ee e.g., Unwritten privileges must end,
says PM, New Straits Times, 20 Jan. 1993, pp. 1, 2 (the PM saying that he didn't rule out
rewriting the whole constitution to avoid future problems with the Rulers); Mahathir: UMNO
discussed 30-day provision, The Star, Feb. 1, 1993, at 1 (in which it was noted that the UMNO
supreme council had discussed abolition of the 30-day assent provision and considered
amendmen ts to state constitutions concerning the assent provisions (on the significance of
which see Pa rt II F)); He aring w ill emb arrass Rule rs, says Kadir, The Star, Feb. 6. 1993, at 3
(saying that if the Rulers went to court over whether their consent was required more excesses
of the Rulers wou ld have to be exp osed in court); Hamid: Only tip of the iceberg, New Straits
Times, Jan. 25, 1993, at 2 (law minis ter says that the press had revealed only a small portion
of the misdeeds and ex cesses of the Rulers).
177. A surve y by the national news agency Bernama found that 76% of Malays supported the
gove rnm ent's stand with respect to the Rulers (see Showdown with the Royals, Asiaweek, Jan.
27, 1993, at 30-31 ; 76 pc of Malays in 9 states sup port changes, New Straits Times, Jan. 14,
1993, at 1, 2 (only Kelantan expre ssed less than 50% support with the support there being
47%)). Indeed in speaking to several Malaysians with respect to the Rulers issue the author
found no one willing to say they were not in support of the removal of the Rule rs' imm unity.
However, an UMNO survey in late January found that 60% of the Malay population were not
in favour of the way the government handled the issue (see Tit for tat: Mahathir steps up
pressure on reluctant rulers, Far Eastern Economic Review, Feb. 4, 1993, at 13). There may
have also been more sup port for the government position in urban areas than in rural areas (see
The pride of Johor: UMNO 's birthplace split on Sultan's rights, Far Eastern Econo mic Review,
Jan. 21, 1993, pp . 11-12).
178. The Lord President of the Supreme Court and Chief Justices of the High Courts, each of whom
is to be a judge of the Special Court consisting of five judges established under the
amendments, are appointed by the King on the advice of the Prime M inister. See Art. 122B(1)
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of the Federal Constitution.
179. See supra notes 16 6 to 170 and the accompanying text.
180. Editorial 21(1) Insaf: Journal of the Malaysia n Bar pp. a-d , at p. b (1992). He suggested the
creation of a Royal Tribun al to inq uire into the gross miscon duct of a ny Ruler would better
preserve the independence of the Rulers. Id., at pp. c-d. In response to this statement by Raja
Aziz Addruse, several law yers rallied for the consideration of a mo tion at the Bar Coun cil
General Meeting to the effect that the views expressed by Raja Aziz Addruse were not the
views of the Bar Council. See Law yers want Bar Council to reject editorial, New Straits
Times, Jan. 13, 1993, at 1; Bar Council to discuss call for EGM by group, New Straits Times,
Jan. 14, 1993, at 2; Bar's EGM fizzles for lack of a quorum, The Star, Feb. 6, 1993, at 2.
181. Of most concern was the involvement of the Kelantan Ruler in supporting his uncle Tunku
Razaleigh Hamzah, the leader of opposition party Semangat '46. UMNO lost all its state and
parliamentary seats in Kelantan. See Prune and propagate: UMNO assembly shapes next
generation leadership, Far Eastern Economic Review, Dec. 13, 1990, at 12, 13; O f Successors
and Sultans, Asiaweek, Dec. 14, 1990, at 46.
182. See Bending the Rulers: Sultan's behaviour raises doubts over role of royalty, Far Eastern
Economic Review, Dec. 24-31, 1992, at 16.
183. See supra note 145. See also UMNO to seek royal consent, The Star, Dec. 17, 1993, at 1, 2 (in
which the PM admits that the governme nt should have ac ted earlier).
184. See Netto, supra note 154, at 4.
185. See Hamid: Don't be ov eremotional, The Star, Dec. 20, 1992, at 2 (a government minister notes
that its leaders did not speak out in the past as they benefitted from the Rulers and feared action
against the Rulers w ould lead to a loss of their p ositions). See also Testament to Selfishness:
Interview with Aliran President Dr. Ariffin Omar on leg al imm unity, 1 3(1) A liran M onth ly 6
at 6 (1993) in which Dr. Ariffin Omar is quoted as saying that politicians did not crack down
on the Rulers because they were using them for their own political ends. He has also noted that
Mahathir had needed the R ulers' support because his position was weak - see Ariffin Omar
Sultans: Guardian or Figureheads? Constitutional Monarchy: Theory vs. Practice 1948-1993,
13(3) Aliran Mo nthly 2 at 4-5 (1993).
186. See Netto, supra note 154, at 4.
187. See supra notes 18 1 to 182 and the accompanying text.
188. See Barraclough and Arudsothy, supra note 89, at 1, 13-14, 16-17.
189. In 1970 university enrolment in Ma laysia was about 8,000 out of a population of 10.4 million
(or about 0.077 per cent). By 1980 university enrolment in Malaysia had increased to 23,000
out of a population of 13,746,000 (or about 0.16 per cent). In the ten year period 1970-1980
the proportion of the population enrolled in university had thus more than doubled. See
Information Malaysia: 1992-9 3 Yearbook 74 (Kuala Lumpur: Berita Pu blishing, 1992).
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190. On the early development of the inculcation of concepts of democracy in Malay society in the
late 1940s see Ariffin Omar, Bangsa Malayu, supra note 18, at 170-79.
191. By 1989 university enro lment in Malaysi a had in creased to an est imated 53,00 0 out o f a
population of 17,374,000 (or about 0.31 per cent). Thus between 1980 (see supra note 186)
and 1989 the prop ortion of the population enrolled in university had nearly doubled. See
Information Malaysia, supra note 189.
192. See Netto, supra note 1 54, at 4 who no tes that,
... it is doubtful that such action co uld have been taken ten or tw enty years ago without
serious, far-reaching repercussions.

and that,
the barrage of attacks against the royalty witnessed today is in many ways, the product of
the New Economic Policy (NEP) and increased educational opportunities for the Malays.
With better educational opportunities and the emergence of the Malay middle class came
incre ased confid ence and a more critica l attitu de tow ards th e arist ocrac y.
193. See e.g., R. Milne, Privatization in the ASEAN States: Who Gets What, Why and With What
Effect?, 65(1) Pacific Affairs 7, 16 (1992); Barraclo ugh and Arudso thy, supra note 89, at 13.
Ariffin Omar, Sultans: Guardians or Figureheads?, supra note 185, at 5 referring to the rising
group of Malay businessmen.
194. On the quotas see the Federal Constitution, Art. 153.
195. A concern along these lines w as implicit in the statement of the Dep uty Prime Minister that it
would be alright for royal households to b e involved in bus iness as long as they did not ex ert
"influence" and competed on equal terms. See Don't go overboard, Ghafar tells press, The
Star, Feb. 3, 1993, at 2.
196. On this being an inevitable result of the growth of the middle class see Above the Law?
Mal aysia 's Governmen t and Sultans Clash Over Royal Rights, Asiaweek, Jan. 6. 1993, at 21-23
quoting C handra M uzaffar as saying,
Over the past two decades UMNO has emerged as the substantive protector of Malay
interests. That means there's now less use for a symbolic protector monarchy. As the
middle class grows in econom ic and politic al powe r, its only natural that the substantive
protectors, UMN O, should clash w ith institutions that represent feudal po wer.
197. See supra note 192. The extent of the change in attitude was such that there was open
discussion of changing practices with respect to the Rulers such as bow ing or us ing selfdeprecatory terms when add ressing a Sultan. See e.g., Don: Stop usin g degrading terms in
royal presence, New Straits Times, Jan. 27, 1993, at 2; To bow or not to bow, The Star, Feb.
1, 1993, at 2; Cabinet to decide on way to address Rulers, The Star, Feb. 8, 1993, at 2.
198. See accord Netto, supra note 154, at 5.
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